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INTRODUCTION 

Prior to the passage of the Hepburn Act of 1906 the liabil- 
ity of a carrier for loss and damage to freight was dependent 
only upon state law. Beginning with that year, the federal gov- 
ernment has been putting in legislative form its complete juris- 
diction over Interstate Commerce, so that at the present time 
there is hardly a question governing even loss and damage 
cases, but must be solved with reference to federal decisions. 

The Carmack amendment of 1906 made the initial carrier lia- 
ble for injury to a shipment no matter where caused. The Cum- 
mins Amendment abolishes all limitations of liability, and now 
recently, the Bill of Lading Act has still further occupied the 
field by defining more specifically the rights and liabilities grow- 
ing out of the transfer and negotiation of the bill of lading. 
Since the bill of lading is filed as part of the tariffs and practical- 
ly defines all the conditions governing the shipment, it is sub- 
mitted, that when once the Interstate Commerce Commission 
approves a form of bill of lading, any question arising there- 
under will have to be determined solely with reference to federal 
law. Indeed" it would seem that such is the case at the present 
time, although some state courts hold that questions under the 
bill of lading, since no form has yet been approved or ordered 
to be adopted by the Commission, may still be determined by 
state law. 

With the thought of federal supremacy in mind, the author 
has endeavored to cover the field of loss and damage to freight, 
selecting the state cases, from the viewpoint of the federal de- 
cisions, particularly the cases decided since the passage of the 
Carmack Amendment. 

The book is prepared as a guide to the traffic man in the 
settlement of loss and damage claims. While care has been 
taken to support the various principles with citations of cases 
they are intended to be illustrative rather than exhaustive. An 
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endeavor has been made to examine the entire law and to state 
only such principles, as in the opinion of the author, will be 
sustained in the federal courts. It has been deemed advisable 
to emphasize by repetition certain important principles. 

An attempt has been made to create a simple classification 
following the course that a shipment naturally takes. Thus, 
liability of the carrier when it first receives the shipment, liabil- 
ity during transit, and liability after arrival, seem to be the 
natural method of treating the subject. 

In the appendix will be found printed the three federal laws 
with which Congress has occupied the field of loss and damage 
claims, namely, the Cummins Amendment, the Tweniy-eight 
Hour Law and the Bill of Lading Act. Attention is 
called to the fact that on account of new legislation, which un- 
doubtedly will be passed in the future and new decisions, the 
principles enunciated will necessarily change in course of time. 
The "Law of Loss and Damage Claims", will be kept down to 
date by quarterly supplements known a9"the "Loss and Damage 
Review." These, coming out every three months, will consti- 
tute a current quarterly text book of the law. 

I desire to acknowledge the assistance of Mr. Norton F. 
Brand. My thanks are also due to the West Publishing Com- 
pany for courtesies extended. 

Chicago, Illinois, 1916 HERBERT C. LUST. 
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THE LAW OF LOSS AND 
DAMAGE CLAIMS 



CONTROL AND REGULATION OF CARRIERS 

1. Federal Legislation. 

. Effect of the Carmack Amendment. 
Construction in General. 
The Cummins Amendment in General. 

2. State Legislation. 

3. Determination of Status. 
Who are Common Carriers. 

1. Federal Legislation. Prior to the passage of the Carmack 
Amendment the different states had various rules for determin- 
ing the liability of the initial carrier. Almost all the carriers is- 
sued bills of lading which restricted liability to their own lines. 
In some of the states, in spite of this limitation it was held that 
a carrier by accepting a shipment destined to a point beyond its 
line and issuing a through bill of lading therefor, was liable for 
the default of any connecting carrier. In other states ^he con- 
trary rule was held. It may be stated therefore, that the prime, 
if not the only purpose of the Carmack Amendment was to make 
the initial carrier receiving property for interstate transporta- 
tion liable to the lawful holder of a receipt or bill of lading is- 
sued therefor on account of any loss, damage, or injury to such 
property caused by it or by any other common carrier over whose 
lines the same might pass. Prior to that time the shipper or con- 
signee was put to the trouble and expense of attempting to lo- 
cate among those composing the through line of movement the 
particular carrier responsible for any loss or damage occurring 
to the shipment and of endeavoring to collect from it.^ It was 
generally difficult and often impossible to definitely ascertain the 

1. Atlantic Coast Line v. River- U Ed. 167; Sup. Ct. Rep. 164. 
Bide Mills, 219 U. S. 186. 200; 55 
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particular carrier in the through line which had caused the loss 
or damage, and it was the inadequate opportunity afforded under 
these conditions for enforcing justice that led to the enactment 
of this amendment of the law. It did not undertake directly to 
prescribe or limit the conditions or provisions of the bill of lad- 
ing but operated to render void to the extent stated any attempt- 
ed limitation of the liability of the initial carrier to the shipper.^ '/« 
Effect of the Carmack Amendment. It must be remembered 
that each state had its own particular statutes relating to the 
obligations of common carriers. In some, the statutes were very 
comprehensive and defined the rights of common carriers in de- 
tail. In others but few regulations were in effect. As soon as 
the Carmack Amendment went into effect in 1906 a conflict be- 
gan between it and the legislation of the various states. It is, 
however, now well settled that the Federal statute is supreme,^ % 
and since the Act to regulate commerce and its amendments have 
gone into effect, cases for loss or damage must be decided in view 
of the provisions of that Act and its requirements that the carrier 
shall file its tariffs and rates, which shall be open to inspection, 
and shall prescribe rates applicable to all shippers alike, thus, 
to effect one of the main purposes of the law to require like treat- 
ment of all shippers and the charging of uniform rates equally 
applicable to all under like circumstances.^ Therefore under the 
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Where a petition in an action for 
damages for a railroad company's 
failure to comply with a stop-over 
provision in a contract for an inter- 
state shipment of live stock show- 
ed that the subject matter of the 
cause of action was the breach of 
an interstate contract, the fact that 
the plaintiff deemed his action 
arose under the state laws will not 
preclude recovery under the fed- 
eral laws, which have entirely su- 
perseded the state laws; there be- 
ing no variance between the peti- 
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Carmack Amendment the subject of liability of a common car- 
rier for loss or damage to an interstate shipment is entirely a 
federal question, and since this amendment does not specifi- 
cally refer to an agreement limiting the liability of a carrier to 
an agreed valuation, for instance, but does supersede all 
state statutes on that subject,^^ the validity of such an agree- 
ment is to be determined by common-law as declared by the fed- 
eral courts.' Stated another way, since the Congress of the Unit- 
ed States has, by section 20 of the Interstate Commerce Act of 
1887, as amended by the Carmack Amendment, legislated direct- 
ly upon carrier's liability for loss of or damage to interstate ship- 
ments, this legislation supersedes all regulations and policies 
and is supreme in this field.* It also embraces the subject of the 
liability of the carrier under a bill of lading which it must issue 
and limits its power to exempt itself by rule, regulation or con- 
tract.5 

Construction in General. It applies to such so-called special 
contracts as live stock contracts, as well as other agreements for 
interstate transportation.^ This statute therefore superseded 



tion and proof. Conley v. Chicago, 
B. & Q. R.'Co., (Mo. 1916), 183 S. 
W. 1111. 

A state may exercise power over 
the general subject of commerce 
where the power of the state Is 
exclusive, and where the state may 
act in the absence of federal legis- 
lation, but where the subject is 
national in character, the action of 
Congress is exclusive; the state 
cannot interfere at all. Blalock 
Hardware Co. v. Seaboard Air Line 
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Chicago M. & St. P. Ry. Co. v. 
Rock County Sugar Co., (Wis. 
1916). 156 N. W. 607. 
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A question as to the carrier's re- 
sponsibility under the bill of lading 
is none the less a federal one be- 
cause it must be resolved by the 
application of principles under the 
common law. Southern R. Co. v. 
Prescott, 36 Sup. Ct. 469, 473; 240 
U. S. 632; 60 L. Ed.— 
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not only all state legislation but even provisions of state consti- 
tutions."^ It may be noted here the state courts hold the validit>' 
of a contract for an interstate shipment may be determined 
by either a state or a federal court, but only with reference to 
the Interstate Commerce Act as construed by the federal 
courts.* However, the Carmack Amendment does not invali- 
date an oral contract for the shipment of live stock.^ 

Again under the federal regulations governing interstate ship- 
ments, the carrier cannot, by mere stipulation in an independent 
contract, such as lease of an elevator, having no connection with 
the contract of shipment of the goods, relieve itself of its liabili- 
ties as a common carrier. It can do this only in the mode point- 
ed out in such regulations, so that all shippers will be treated 
alike, which would not be the case if a carrier were allowed to 
absolve itself by a clause in a contract leasing a piece of property 
to the shipper.^ ^ An important thing to be remembered is that 
the Carmack Amendment is part of the substantive law of the 
land. Every contract of shipment is made with reference to this 
statute and its provisions may be invoked, when the proof 
shows its applicability.^^ 

A great deal of confusion has arisen in several of the state 
courts, and occasionally a peculiar construction is given the 
statute, through fear that some federal right may be infringed. 
Thus in Georgia it was held, in an action against the last connect- 
ing carrier, to recover for damage to an interstate shipment, 
that the federal regulation contained in the Hepburn Act and the 
Carmack Amendment thereto is' paramount and exclusive of 
state regulation,^2 and under the federal statute the initial carrier 
alone is liable for any loss, damage or injury to the shipment 
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caused by any transportation company over whose line the ship- 
ment might have passed.^ ^ Undoubtedly what the court intend- 
ed to hold was that the first line, whether the bill of lading 
line or not, must be sued as the initial carrier. \'ery often small 
lines serving agricultural communities do not issue the bill of 
lading, but this is done by the trunk line with which they im- 
mediately connect. It has been the practise to entirely ignore 
the small carrier and file the claim against the line issuing 
the bill of lading as the initial carrier and sue it as such under 
the Interstate Commerce Act. But the weight of authority 
seems to be that in spite of the fact it issued the bill of lading 
it is not legally the initial carrier and cannot be held as such.*^^ 
It would follow therefore that since the Interstate Commerce 
Act imposes upon carriers the duty to issue bills of lading these 
small lines cannot delegate this duty to their immediate con- 
necting carrier. 

To hold that under the Carmack Amendment the initial car- 
rier alone is liable is allowing the federal bogy altogether too 
much latitude. It is the overwhelming weight of au- 
thority that the state courts can entertain suits for loss 
and damage to interstate shipments. They can also 
construe the provisions of the Interstate Commerce Act, 
in this respect, of course, being governed by the federal con- 
struction. And suit can be brought against any carrier what- 
ever.^' ^ The only difference between a case where suit is brought 
against the initial carriejr and one where it is against a connect- 
ing carrier is this : in the former case when once it is proven the 
shipment is delivered to the originating carrier in good condition, 
and that it arrived damaged, or was lost, the case of the claim- 
ant is finished. The carrier is then absolutely liable unless it 
can show the loss was due to one of the excepted causes, such 
as an act of God, inherent nature of the shipment, fault of the 

13. Southern Ry. Co. v. Ben- covered by that statute. Hudson 

net. (Ga. 1915), 86 S. E. 418. v. Chicago, St. P. M. & O. Ry. Co., 

13"4. A. T. & S. P. Ry. V. Boyce 226 Fed. 38, 44. 

(Tex. 1914), 171 S. W. 1094. Also see Chapter V, 2, 3. 

A live stock contract made prior ISJ/^. Hudson v. C. S. & P. M. 

to the Cummins Amendment is not • & O. Ry., 226 Fed. 38. 
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shipper, or the like. In the latter case, where a connecting car- 
rier is sued, not only must the claimant make out a case as men- 
tioned, but, in addition, must prove the loss was due to the negli- 
gence of such connecting carrier. Thus, if the claim is for dam- 
age due to delay, the claimant must prove affirmatively the 
carrier sued did not transport with the necessary promptness, 
or delayed unreasonably at junction points, or at terminal was 
guilty of negligence, before it is liable. If the claim is for injury, 
then the claimant must affirmatively show the particular car- 
rier was guilty of rough handling or some negligence which 
caused the injury. In other words, the burden of proof rests 
upon the shipper to show the negligence in a suit against a con- 
necting carrier, whereas, in a suit against the initial carrier the 
law itself casts such a presumption upon it. It is interesting in 
this connection to call attention to the fact that suits against 
the delivering line are in many jurisdictions almost as simple 
as suits under the Carmack Amendment against the initial car- 
rier. In these jurisdictions it is held that the law presumes each 
connecting carrier receives the shipment in the same condition 
as its predecessor. Therefore, once it is proven it was delivered 
to the initial carrier in good condition, it is presumed the de- 
livering carrier received it in the same condition, and if it is de- 
livered injured, then it is presumed the injury was caused by the 
last carrier. Of course, this carrier can relieve itself from lia- 
bility, by proving it received the shipment in a damaged state. 

The Cummins Amendment in General. The Carmack Amend- 
ment was amended by the Cummins Amendment, effective June 
2, 1915. This statute superseded all the previous state decisions 
on limitation of liabilitv. The Cummins Amendment rendered 
void the provisions theretofore carried in the bills of lading pro- 
viding for the giving of notice and the filing of claims within a 
specified period. Most of the bills of lading had provided that 
notice of loss had to be given within a specified time. In live 
stock shipments, for instance, many of the carriers had provi- 
sions that notice of loss or damage had to be given in one day. 
Under the Cummins Amendment the shipper is given 90 days 
within which to give notice of loss, 4 months within which to 
file a claim, and 2 years within which to bring suit. It further- 
more provides that if the loss, damage, or injury complained of 
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is due to delay or damage while being loaded or unloaded or 
damaged in transit by carelessness or negligence then no notice 
of claim or filing of claim shall be required as a condition prece- 
dent to recovery. Since it is very evident that in practically all 
cases for loss and damage, the carrier could not have been held 
unless the jury found it was negligent, shippers can now re- 
cover in all instances, even though no claim has been filed with 
the carrier. The only requisite would seem to be that where a 
claim has not been filed the shipper must plead negligence on the 
part of the carrier. 

The Cummins Amendment is not a separate statute, but 
is an amendment to the Act. It must, therefore, be construed as 
a part of, and in connection with other portions of the Act, and in 
such a way as to give effect to the whole statute. There does 
not seem to be any indication of legislative intent to change any 
provision of the Act other than that part known as the Carmack 
Amendment. The new amendment should, if possible, be so 
construed as to give full force to its clear purpose, without im- 
pairing the effect of any other provision of the Act.^* It may 
also be noted the Cummins Amendment does not apply to ex- 
port and import shipments to and from foreign countries not 
adjacent to the United States.^^ 

2. State Legislation. It is impossible to say to what extent it 
will eventually be decided Congress has occupied the field of In- 
terstate Commerce so as to render invalid state legislation. The 
trend of the decisions seem to be that all rights and liabilities 
growing out of the contract of transportation, as such, are to be 
determined solelv with reference to the federal law.^^% So a state 

m 

Statute imposing a penalty of $50.00 on a common carrier for 
failure to adust a claim for damages within 90 days on a ship- 
ment made within the state, and within four months in case of 
shipments from without the state, is rendered inapplicable by a 
rule of the Interstate Commerce Commission, providing that a 
carrier must dispose of a claim within six months.** In fact the 

14. The Cummins Amendment, 15H. Adams Express Co. v. 

33 L C. C^ 682, 692. Croninger, 226 U. S. 491, 57 L. Ed., 

15 The Cummins Amendment, 314, 33 Sup. Ct., 148. 

33 I. C. C, 682. 693. 16. Morphis v. Southern Ex- 
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United States Supreme Court has decided Congress has so far 
occupied the field of transportation that a state statute provid- 
ing for a penalty of $50 against a terminal carrier for failure to 
pay promptly a claim for damages to an interstate shipment un- 
less the carrier proves that the shipment never came into its pos- 
session or succeeds in shifting the blame for the loss within a 
prescribed period of 40 days, is unconstitutional.^"^ Thus the 
law of South Carolina prescribing a penalty for failure to deliver 
freight upon payment of charges is annulled by the Interstate 
Commerce Act.^* 

On the other hand a statute of the state of Florida which un- 
dertakes to make it unlawful for any one to sell, offer for sale, 
ship, or deliver for shipment, any citrus fruits which are imma- 
ture or otherwise unfit for consumption is valid, as such legis- 
lation only indirectly affects interstate commerce.^ ^ And a car- 
rier is not liable for the loss of an interstate shipment of game 
shipped in violation of the law and seized and confiscated by the 
proper authorities.^^ So although Congress has the power to 



press Co., (N. C), 83 S. B. I. 

17. C. & W. C. R. Co. V. Varn- 
ville F. Co., 237 U. S. 597, 59 L. Ed.. 
1137, 35 Sup. Ct. 715: Trakas v. 
Southern Ry. Co., (S. C. 1915), 86 
E. 492. 

18. Fennell Infirmary v. South- 
em Ry. Co., (S. C. 1915), 85 S. E., 
237, 239. 

19. Sligh V. Kirkwood, 237 U. S. 
52, 59 L. Ed., 835, 35 Sup. Ct. 501. 

20. J. L. C. & E. R. Co. V. Ad- 
ams, (Ark. 1915), 174 S. W., 527. 

Where an agreement concerming 
further transportation over the line 
of a connecting carrier was made 
after the goods had reached the 
state of Arkansas, and they were 
only to be transported to another 
point in that state, the local laws 
govern. Keithley vk Lusk (Mo. 
1915) 177 S. W. 756. 

A shipment by one carrier be- 



tween two points in a state, and 
by another carrier between a point 
in the state and a point in another 
state is, while transported by the 
first carrier, an intrastate ship- 
ment, where the shipment was 
made under local bills of lading, 
and where the second carrier trans- 
ported the shipment free of eharge 
by virtue of a contract between It 
and the shipper, the rights and lia- 
bilities of the first carrier are gov- 
erned by state law, and not by 
federal law^ Kolkmeyer v. Chicago 
& A. R. Co., (Mo. 1916), 182 S. W. 
794. 

Until Congress has acted and 
passed laws regulating the recov- 
ery for breach of a contract for 
the delivery of an interstate tele- 
gram, the state courts are warrant- 
ed in following their own laws. 
Western Union Telegraph Co. v. 
BaUey, (Tex. 1916), 184 S. W. 519. 
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regulate commerce among the several states, there are certain 
duties the performance of which by common carriers the state 
may impose under its police powef, notwithstanding such car- 
riers engage in interstate commerce; the states not having sur- 
rendered that power to the federal government.^i A state is not 
prohibited absolutely from regulating interstate commerce but 
its powers are restricted only where Congress has exercised its 
power of regulation.22 . So a state enactment may be valid, 
though it incidentally affects interstate commerce, as where the 
enactment is an aid to such commerce, instead of a burden or 
interferes with it.^^ Hence there being no legislation of Con- 
gress on the subject, it is within the power of a state and of the 
state Railroad Commission thereof to require that trains though 
they be of interstate character, be moved from termini and junc- 
tion points not more than 30 minutes behind the regular sched- 
ule, and on such schedule at all other stations, since, in so far 
as that requirement affects interstate commerce, it is in aid 
thereof; it being within the power of the state, in the absence of 
action by Congress, to exercise its police power in promoting 
the safe carriage of passengers on interstate trains.^* And a state 
may provide for a moderate attorney's fee in suits on claims. ^^^^ 

3. DETERMINATION OF STATUS. 

Who Arc Common Carriers. On account of the broad applica- 
tion of these new statutes, decisions defining who are common 
carriers become of increasing interest. All persons know rail- 
roads, express companies, steamships, and the like arc common 
carriers. But there are many other persons who carry for hire. 
who, when a loss occurs, attempt an exemption of the insurer's 
liability which is inherent in the liability of a common carrier. 
It is on account of these instances, not so rare as one might sup- 

21. Missouri, K. & T. Ry. Co. Texas v. State, (Tex. 1916), 181 S. 
of Texas v. State, (Tex. 1916). 181 W. 721. 

S. W. 721. 24. Missouri, K. & T. Ry. Co. of 

22. Missouri, K. & T. Ry. Co., of Texas v. State, (Tex. 1916). 181 S. 
Texas v. State. (Tex. 1916), 181 S. w. 721. 

W. 721; Adams Exp. Co. v. Cron- 24H. M. K. & T. Ry. Co. v. Har- 

inger, 38 Sup. Ct. 148, 149. 226 U. ,j^ ,3^ ^. g ^^, .^ ^ ^^ ^37. 

S. 491; 57 L. Bd. 314. 3^ g^p ^^ ^^^ 

23. Missouri, K. & T. Ry. Co. of 
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pose, that renders a consideration of this topic of some import- 
ance. Whether a party is or is not a common carrier depends, in 
the last analysis, upon the facts concerning the business and the 
way it is conducted. If the carrier carries goods as a public em- 
ployment, undertaking to carry goods for persons generally, and 
holds himself out to the public as ready to engage in that busi- 
ness as a business and not as a casual occupation, he comes 
within the definition of a common carrier.^^ So truckmen, wa- 
goners, cartmen, porters and other persons who undertake to 
carry goods for hire for the public generally, and as a common 
employment in a city, are common carriers, and the fact that 
they have no regular tariff for their charges, but fix a special 
price for each job, does not change the relation.^* Of course 
the test of whether the business is a public calling is whether 
there is indiscriminate dealings with the general public.^'' There- 
fore a wagoner who follows hauling for a livelihood, and adver- 
tises to the world that he will take goods of all persons indif- 
ferently for transportation from place to place, is a common car- 
rier.2* One important feature which distinguishes the legal 



25. Campbell v. A. B. C. Storage 
& Van Co. (Mo. 1915), 174 S. W. 
140, 141. 

26. Campbell v. A. B. C. Stor- 
age & Van Co. (Mo. 1915), 147 S. 
W., 140, 141. 

27. Campbell v. A. B. C. Stor- 
age & Van Co. (Mo. 1915), 174 C. 
W., 140, 141. 

28. Campbell v. A. B. C. Stor- 
age & Van Co. (Mo. 1915), 174 S. 
W. 140, 141. 

The operator of an incline for 
hire, who undertook to carry the 
cargoes of all vessels plying the 
river up the incline to the cars of 
a railroad company, was a "com- 
mon carrier," Joest v. Clarendon 
& Rosedale Packet Co., (Ark. 1916) 
183 S. W. 759. 

Even if an expressman, deliver- 
ing packages and parcels in a local 



district, be not strictly a common 
carrier, as to extent of liability, he 
by his contract of carriage agrees 
to use proper care and attention 
in carrying and delivering a par- 
cel. Astrella v. Laffey, (Mass. 
1916), 111 N. E. 681. 

Where a transfer company which 
was chartered to engage in the 
business of the transportation and 
carriage of passengers, and their 
baggage, and other persons and 
goods, wares, and merchandise, be- 
tween the various stations and oth- 
er points in the city and counties, 
held itself out as ready to receive 
and transport all who applied for 
carriage and were ready to pay the 
compensation demanded, it was a 
common carrier with respect to its 
taxi-cab business, undertakinj to 
carry persons and property ^^tl- 
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Status of the common carrier from the private carrier is that 
a private carrier has no lien for charges. This may often be an 
important difference, especially if a dispute arises over charges.^* 



erally, offering its services to all. 
Carlton v. Boudar, (Va. 1916), 88 
S. E. 174, 175. 

A local carrier, such as a cab- 
man, wagoner, or transfer man, 
carrying passengers and baggage 
for the public generally, from place 
to place in and about a city, or 
from town to town, is a common 
carrier, and, in his relations with 



his patrons, he is governed by the 
general legal principles applicable 
to carriers doing business on a 
larger scale. Brown Shoe Co. v. 
Hardin, (W. Va. 1916), 87 S. B. 
1014. 

29. Campbell v. A. B. C. Stor- 
age & Van Co. (Mo. 1915), 174 S. 
W. 140, 141. 



II 

BEGINNING OF LIABILITY 

A. Delivery to the Carrier. 

1. Issuance of Bill of Lading. 

2. Recitals in Bill of Lading. 

— Shippers' Load and Count Provision. 

3. Destruction Before Transportation. 

4. Failure to Furnish Facilities. 

5. Transportation Over Designated Route. 

A. DELIVERY TO THE CARRIER. 

1. Issuance of Bill of Lading. The liability of the carrier be- 
gins as soon as the goods are in its custody, but it is sometimes 
very difficult to determine when this has happened. The de- 
livery must be complete so that tjic owner has parted with all 
dominion over the goods and nothing further remains to be done 
by him. Contrary to a very prevalent impression, the issuance 
of a bill of lading is not essential to subject the carrier to its lia- 
bility. An oral contract is sufficient to charge the carrier. Very 
often delivery to the carrier may be constructive, that is, where 
a carrier is in the habit of receiving goods at a certain place 
without formal notice that shipments are awaiting transporta- 
tion, its liability as an insurer may begin from the time the goods 
are put in such a position. This particular doctrine, however, 
must be applied with a great deal of caution. If by a course of 
dealing, it is the habitual practice and usage of the carrier to re- 
ceive goods for transportation upon a private wharf or team 
track used exclusively by it, a deposit of the goods in the Msual 
and accustomed manner may be regarded as a sufficient delivery.^ 

1. The issuance of a bill of lad- shipment for transportation, 
ing is only evidence that the car- Milne v.* Chicago, etc., R. Co., 155 

.ier has received and accepted tht? Mo. App. 465, 135 S. W. 85. 
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Occasionally disputes arises concerning the authority of a certain 
agent to issue a bill of lading. Section 22 of the Federal Bill of 



Cohen Bros. v. Missouri, etc., R. 

Co., 44 Tex. Civ. App. 1, 7. 
But the liability of a railroad as 
a commoa carrier begins immedi- 
ately it receives the goods for ship- 
ment: 

Michie on Carriers, p. 292, citing 
the following cases: 
Bower v. Water Witch, Fed. 

Case, No. 197, 1971, 19 How. 
Prac. 241. 

Snow V. Carruther, Fed. Case, 

No. 13, 1441 Spr. 324. 
Alabama Mid. R. Co. v. Danby. 

119 Ala. 531, 24 So. 713. 
Gamer v. St. Louis, etc. R. Co., 

79 Ark. 363, 20 R. R. 527, 48 

Am. & Bng. R. Cas., N. S. 527, 

96 S. W. 187, 116 Am. St. Rep. 

83. 
Pine Bluff, etc. R. Co. v. Mc- 

Kenzie, 75 Ark. 100, 16 R. R. R. 

50. 39 Am. & Eng. R. Cas., N. 

S. 50, 86 S. W. 834. 
Illinois Central R. Co. v. Smyser 

38 111. 354, 87 Am. Dec. 301. 
Lord V. Maine Central R, Co., 

105 Me. 255, 33 R. R. R. 130. 

56 Am. & Eng. R. Cas., 130, 74 
Atl. 117. 
Meloche v. Chicago, etc. R. Co.. 

116 Mich. 69, 74 N. W. 301. 
Aiken v. Chicago, etc. R. Co., 68 

Iowa 363, 27 N. W. 281. 25 Am. 

& Eng. R. Cas. 377. 10 Am. & 

Eng. R. Cas., N. S. 82. 
Landes v.. Pacific Railroad, 50 

Mo. 346. 
Coyle V. Western R. Corp., 47 

Barb. i52. 
Salinger v. Simmons, 57 Barb. 

613, 8 Abb. Prac. N. S. 409, 2 

Lans. 826. 



Berry v. Southern R. Co., 122 N. 

C. 1002, 30 S. E. 14. 
East Line, etc. R. Co. v. Hall, 64' 

Tex. 615. 
International, etc. R. Co. v. Dim- 
mit County Pasture Co., 5 Tex. 

Civ. App. 186, 23 S. W. 754. 
Roy V. Griffin, 26 Wash. 106, 66 

Pac. 120. 
Parker v. Great Western R. Co.. 

7 M. & G. 223, 7 Scott N. R. 

835, 8 Jur. 194. 13 L. J. C. P. 

105, 3 Railw. Cas. 563, 1 Ry. & 

C. T. Cas. 15. ^ 

C. P. Ry. Co. V. Wieland. 226 Fed. 
670. 

Where it is the custom of a rail- 
road company when requested to 
place an empty car upon its side- 
track at a flag station to be loaded 
with cotton, and when loaded, to 
remove the car, and subsequently 
issue a receipt and bill of lading, 
the railway company is liable for 
the loss of cotton so loaded, if 
notice has been given by shipper 
of its destination, and that it is 
ready for removal, and nothing re- 
mains to be done by him before 
shipment; although no receipt or 
bi-11 of lading has been given for 
the cotton, and the name of the 
consignee has not been furnished 
to the carrier. St. Louis, etc. R. 
Co. V. Murphy, 60 Ark. 333, 30 S. W. 
419. Also see: 

Deming v. Merchant's Cotton 
Press, etc. Co., 90 Tenn. 306, 17 
S. W. 89, 13 L. R. A. 518. 

Hernsheim v. Newport News, etc. 
Co., 18 Ky. L. Rep. 227, 35 S. 
W. 1115. 
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Lading Act which will be in effect January 1, 1917, provides that 
a carrier shall be bound by a bill of lading issued by any employee 
within the scope of his actual or "apparent" authority. Any 
innocent holder of such an instrument can recover against the 



Green v. Louisyille, etc. R. Co. 

163 Ala. 138, 50 So. 937. 
Central, etc. R. Co., 170 Ala. 627, 
54 So. 205, Am. Cas. 1912 D. 
965. 
Meyer v. Vicksburg, etc. R. Co., 
41 La. Ann. 639, 6 So. 218, 17 
Ann. St. Rep. 408. 
Whitehurst v. Texas, etc. R. Co., 

131 La. 139, 59 So. 42. 
Morrison Grain Co. v. M. P. 
Ry. Co., (Mo. 1915), 170 S. W. 
404, Gulf, C. & S. Ry. Co. v. 
D. S. Cage & Co. (Tex. 1915), 
174 S. W. 855 . 
It has been held that the failure 
of a carrier to move a carload of 
lumber, after being made ready for 
shipment and notice thereof, rend- 
ers it liable for the loss of the 
lumber by its subsequent destruc- 
tion in the burning of adjacent 
property without the carrier's 
fault. Green v. Louisville, etc. R. 
Co., i63 Ala. 138, 50 So. 937. But 
see Central, etc. R. Co. Sigma 
Lumber Co., 170 Ala 627, 53 So. 
205, Ann. Cas. 1912 D. 965. 

A conmion carrier may, by spec- 
ial arrangement with a shipper or 
by implication through habitual 
custom and usage, agree to accept 
and receive goods for transporta- 
tion placed along its line for ship- 
ment at places other than the reg- 
ularly designated places for the re- 
ception and delivery of freight. 
Gulf Coast Transp. Co. v. Howell, 
(Fla. 1915), 70 So. 567. 
On the other hand, it is held that 



a carrier may limit its liability for 
loss from fire. To this, however, 
is added the important Qualitica- 
tion that it cannot limit this loss 
where the fire is oocasioned 
through its negligence or the loss 
is occasioned through its negli- 
gence. Michie on Carriers, p. 725» 
953, 958, 970, 1020, 1021, 1022. 

Under the Cummins Amendment,, 
the liability of the carrier as an in* 
surer commences when the proper- 
ty is delivered to it for transporta- 
tion, and the liability of the carrier 
as such insurer cannot therefore 
be limited. Unquestionably the pro- 
perty is in the possession of the 
carrier when placed on the ship- 
pers side-track and the carrier is 
notified to remove it and issues 
a bill of lading therefor. 

Section 1 of the uniform bill of 
lading reads as follows: 

"For loss, damage, or delay 
caused by fire occurring 48 hours 
(exclusive of legal holidays), 
after notice of the arrival of 
property at destination or at port 
of export (if intended for ex- 
port) has been duly sent or giv- 
en, the carrier's liability shall 
be that of warehouseman only. 
Except in case of negligence of 
the carrier or party in posses- 
sion (and the burden to prove 
freedom from such negligence 
shall be on the carrier or party 
in possession), the carrier or 
party in possession shall not be 
liable for loss, damage or delar 
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carrier although the bill of lading may call for more goods than 
the carrier has actually received.^ V4 

2. Recitals in Bill of Lading. Bills of lading contain various 
provisions concerning quantity and quality of the goods. Thus 
the uniform bill of lading states that the shipment is received 
"in apparent good order." This recital is not conclusive, but it 
may be shown as a matter of fact, that the property was not in 
good order, and this may be proven by parole evidence. While 
it is true that certain courts have said the bill of lading is the 
contract of transportation, it is nevertheless, so far as the recitals 
concerning the quantity or quality of the shipment itself is con- 
cerned, only a receipt for the goods, and, as such, it may be ex- 
plained, varied or contradicted, according to what are the true 
facts of the case. If, in fact the quantity stated has not been 
received, the carrier has a right to show this. Contradicting the 
recitals in the bill of lading so far as it acts as a receipt, is not 
varying the terms of a written contract, because so far as these 



occarring while the property i& 
stopped and held in transit upon 
request of the shipper, owner or 
party entitled to make such re- 
quest; or resulting from a de- 
fect or vice in the property or 
from riots or strikes. When in 
accordance with general custom, 
on account of the nature of the 
property, or when at the request 
of the shipper the property is 
transported in open cars, the car- 
rier or party in possession (ex- 
cept in case of loss or damage 
by fire, in which case the liabil- 
ity shall be the same as though 
the property had Deen carried in 
closed cars) shall be liable only 
for negligence, and the burden 
to prove freedom from such neg- 
ligence shall be on the carrier or 
party in possession." 
It will be observed under this 
section of the bill of lading that 



the carrier recognizes the right of 
the shipper to recover in case of 
fire except in two cases — one 
where the loss occurs subsequent 
to 48 hours after arrival at destin- 
ation, and the other where the pro- 
duct is loaded on an open car. 

^y2^ Althougn there is a conflict 
whether a carrier is liable on a 
fraudulent bill of lading, some 
courts holding that in the hands of 
an innocent purchaser, the carrier 
should be held liable, a very strong 
case has recently held that a false 
bill of lading, given by a station 
agent tor goods not actually re- 
ceived was not within the scope of 
his authority and conferred no 
rights. Fitch & Co., v. A. T. & S. 
F. Ry., 155 N. Y. S. 1079, and see, 
Churchill v. Grand Trunk "Western 
Ry. (Mich. 1915), 154 N. W. 106.. 
Guaranty Trust Co. v. M. & O. R. 
R., (Miss. 1916). 70 So. 585. 
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recitals go, the bill of lading is looked upon as a receipt rather 
than as a contract. But while parole or other evidence is ad- 
missible to show the true quantity of goods shipped or their true 
quality, such evidence is hot admissible to vary the terms of the 
bill of lading so far as it acts as a contract of ' transportation. 
Two reasons may be assigned for this. One is that the con- 
ditions of the bill of lading arc carried in the filed tariffs of the 
carriers, and under the Interstate Commerce Act, are binding 
upon both the carrier and shipper. To permit the conditions 
of the bill of lading to be varied, would therefore, be sanctioning 
a special contract, which is prohibited by the Federal law. The 
other view is that the bill of lading is a written contract, and it 
is inadmissible to vary the terms of such a contract by exterior 
evidence. 

Shipper's Load and Count Provisions. Very often a bill of 
lading contains a notation such as "shipper's load and count." 
This means the shipper has loaded and counted the contents of 
the car. In case of shortage, it is often contended that the car- 
rier is not liable because of this notation. Such is not the case. 
If the shipper, by competent testimony, such as its loading 
clerks, can show what has been received, the carrier must make 
good the difference. And the bill of lading is always prima 
facie evidence of what has been shipped. The recent Bill of 
Lading Act which will go into effect January 1, 1917, covers this 
situation thoroughly, and clears up any ambiguity which might 
exist, although it is not probable that the Supreme Court of the 
United States would ever have held that the words "shipper's 
load and count" relieved the carrier of liability for any short- 
age. At the most, it would seem that this provision in a bill of 
lading is only evidence that the shipper has loaded the car, and 
in the event any damage is suffered, due to defective packing" 
or loading, the carrier could not be held responsible. Therefore 
this legislation has only placed in statutory form what should 
have been considered the prior law. The pertinent provisions of 
the Act are as follows : "Sec. 20. That when goods arc loaded 
by a carrier such carrier shall count the packages of goods, if 
package freight, and ascertain the kind and quantity if bulk 
freight, and such carrier shall not, in such cases, insert in the 
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bill of lading or in any notice, receipt, contract, rule, regulation, 
or tariff, "Shipper's weight, load, and count," or other words of 
like purport, indicating that the goods* were loaded by the ship- 
per and the description of them made by him or in case of bulic 
freight and freight not concealed by packages the description 
made by him. If so inserted, contrary to the provisions of this 

• 

section, said words shall be treated as null and void and as if not 
inserted therein. Sec. 21. That when package freight or bulk 
freight is loaded by a shipper and the goods are described in a 
bill of lading merely by a statement of marks or labels upon them 
or upon packages containing them, or by a statement that the 
goods are said to be goods of a certain kind or quantity, or in a 
certain condition, or it is stated in the bill of lading that packages 
are said to contain goods of a certain kind or quantity or in a 
certain condition, or that the contents or condition of the con- 
tents of packages are unknown, or wofds of like purport are con- 
tained in the bill of lading, such statements, if true, shall not 
make liable the carrier issuing the bill of lading, although the 

goods are not of the kind or quantity or in the condition which 
the marks or labels upon them indicate, or of the kind or quant- 
ity or in the condition they were said to be by the consignor. 
The carrier may also by inserting in the bill of lading the words 
"Shipper's weight, load, and count," or other words of like pur- 
port indicate that the goods were loaded by the shipper and the 
description of them made by him ; and if such statement be true, 
the carrier shall not be liable for damages caused by the im- 
proper loading or by the nonreceipt or by the misdescription of 
the goods described in the bill of lading. Provided, however, 
Where the shipper of bulk freight installs and maintains ade- 
quate facilities for weighing such freight, and the same are 
available to the carrier, then the carrier, upon written request 
of such shipper and when given a reasonable opportunity so to 
do, shall ascertain the kind and quantity of bulk freight within a 
reasonable time after such written request, and the carriers shall 
not in such cases insert in the bill of lading the words "Shipper's 
weight," or other words of like purport, and if so inserted con- 
2 
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trary to the provisions of this section, said words shall be treated 
as null and void and as if not inserted therein."* 

3. Destruction Before Transportation. One of the most vex- 
ing classes of loss and damage claims arise in those cases where 
a shipment is destroyed before it has actually begun to move. 
For instance, property which is still on the shipper's side track 
awaiting transportation. There are many cases where shipments 
of this kind have been destroyed by fire. To render the carrier 
liable it is not always necessary that a bill of lading has been 
issued. Perhaps the weight of authority is to the effect that where 



2. In the case of Ponchatoala 
Farmers' Asso., Limited v. I. C. C. 
R. R. Co., 19 I. C. C. 513, the Inter- 
state Commerce Commission refus- 
ed to make any recommendation 
concerning the practice of receipt- 
ing for shipments at shippers load 
and count; although it intimated 
that the practice might not be un- 
reasonable as applied to shipments 
of perishable produce. 

This is significant in view of the 
fact that the Commission has jur- 
isdiction over the provisions of 
bills of lading governing interstate 
shipments. 

Moore on Carriers (2nd. ed.) 
says: (192 et seq.) 

"It is the duty, generally, of a 
railroad company to load the 
freight delivered to it for trans* 
portation into its cars, and it can- 
notp generally, devolve this duty 
by any regulation upon the ship- 
per; it cannot legally, as a condi 
t^on of transportation generally, 
exact from the shipper a contract 
to place the freight into its cars. 
London, etc., Fire Ins. Co. v. 

Rome, etc. R. Co.. 144 N. Y. 

200, 39 N. E. 79, 43 Am. St 

Rep. 752, 61 Am. & Eng. R. 

Cas. 225, affg. 68 Hun (N. Y.), 



App. 231. 
Doan V. St. Louis, etc., R. Co., 38 

Mo. App. 408. 
Where by the contract of car- 
riage, the shipper undertakes to 
load the freight into the cars or 
vessel, this does not constitute 
such an interference by the ship- 
per with the carrier's exclusive 
possession and control as to post- 
pone the time when the carrier 
takes on the character of a com- 
mon carrier, and the carrier's lia- 
bility attaches at the time the 
freight is offered for carriage and 
accepted, although the loading of 
the freight remains to be done b; 
the shipper. 

London, etc., Pire Ins. CJo. v. 
Rome, etc., R. Co., supra; 
Fitchburg, etc., R. C3o., v. Hanna, 
4 2 Mass. (6 Gray) 539, 66 Am. 
Dec, 427; Merritt v. Old Col- 
ony, etc., R. Co., 93 Mass. (11 
Allen) 80; Bulkley v. Naum- 
keag Steam Cotton Co., 24 
How. (U. S.) 386, 16 L. Ed. 
599; The Bark Edwin, 1 
Sprague (U. S.), 477, The Ore- 
gon, Deady (U. 8.), 179; Grant 
V. Norway, 2 »EJng. L. & Eq. 
337, 10 C. B. 665, 70 E. C. L. 
665, 15 Jur. 296; Greenwood v. 
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carrier has been notified that a carload shipment is on the ship- 
per's side track ready for ' transportation and the carrier 
agrees to transport the car, its liability as an insurer begins 
after a reasonable time for it to take the shipment ends, so 
that, if in the interim between the expiration of such time 
and the issuance of the bill of lading the shipment is de- 
stroyed, the carrier is liable as an insurer.' This is especially 
true since the Carmack Amendment, although it provides the 
carrier should issue a receipt or bill of lading for property receiv- 
ed for transportation, nowhere says the liability of such car- 
rier shall not attach until such bill of lading has been issued.^ 
Damages are recoverable against a railroad company for breach 
of a verbal contract to furnish cars for the shipment of live stock 
on a day certain, though a bill of lading is subsequently execut- 
ed.^ In another case a shipper delivered cotton to a compress for 



Cooper, 10 La. Ann. 796. Han- 
nibal, etc. R. Co.. V. Swift, 79 
U. S. (12 Wall) 262. 20 L. Ed.. 
423." 
It is of course elementary that 
the recitals as to quantity contain- 
ed in the bill of lading are only 
prima facie, and may be shown 
to be incorrect in fact. Practically 
however, if the shipper uses care 
in loading and has the carload pro- 
perly checked by some competent 
person who can make affidavit as 
to the exact contents, it is impos- 
sible for the carrier to overcome 
the recitals in the bill of lading. If 
just before the car is turned over 
to the railroad, or the railroad no- 
tified that it is ready for delivery, 
a checKer examines the car. so that 
he can make affidavit as to the 
number of sacks which it contains 
and Immediately his Inspection is 
finished, he signs a memorandum, 
and retains this for the shippers' 
flier under these circumstances, it 
would be impossible for the carrier 
to successfully controvert any 



/Claim for overcharge, or the like 
which might subsequently be made 
on that particular car. 

On account of the wide spread 
practice of the carriers In requir- 
ing shippers of carload Conmiod- 
ities to count their freight, it is 
problematical whether the Com- 
mission would issue an order 
changing this practice, although it 
may be the absolute duty of car> 
riers, upon request, and irrespec- 
tive of what the practice is, to 
count freight and issue a receipt 
for the exact amount of commodity 
tendered for transportation. 

It seems that the stamping of the 
words, "shippers load and count," 
on the bill of lading, is a useless 
procedure, and does not effect the 
substantial legal rights of the ship- 
per. 

3. See infra, p. 132. 

4. Morrison Grain Co. v. Mo. 
Pac. Ry. Co. (Mo.). 170 S. W. 404. 
407. 

5. Pecos & N. T. Ry. Co. v. Stin- 
son. (Tex. 1916). 181 S. W. 526. 
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compression and delivery to a carrier, which issued a local bill 
of lading to the port. Subsequently the shipper a3ked to have 
this bill of lading cancelled and an export bill of lading issued 
by the connecting carrier whose rails did not reach the compress 
point. The cotton was destroyed by fire while at the compress 
point. It was held there having been no delivery to the carrier 
which issued the export bill of lading and no act of it having con- 
tributed to the injury, it was not liable for the same.* But, as 



Damages for breach of carrier's 
contract to deliver cars at orchard 
for shipment of peaches is not to 
be limited to cost of hauling the 
fruit to the depot, where it does 
not appear that it could and would 
have been cared for if taken there, 
but rather the contrary. Texas & 
N. O. R. Co. V. Weems (Tex. 1916), 
184 S. W. 1103. 

A local agent has authority to 
make a verbal contract binding his 
company to furnish cars for the 
transportation of cattle on a day 
certain. Pecos & N. T. Ry. Co. v. 
Stinson (Tex. 1916), 181 S. W. 526. 

6. Texarkana & Ft. S. Ry. Co. 
V. Brass, (Tex. 1915), 175 S. W., 
778. 

Moore on Carriers, (2nd ed.), p. 
192, states the following rules: 

"It is the duty, generally, of a 
railroad company to load the 
freight delivered to it for transpor- 
tation into its cars, and it cannot, 
generally, devolve this duty by any 
regulation upon the shipper; it can- 
not, legally, as a condition of trans- 
portation generally, exact from the 
shipper a contract to place the 
freight into its cars." Citing, 

Lonaon, etc.. Fire Ins. Co. v. 
Rome, etc., R. Co., 14-* N. Y. 
200, 39 N. E. 79, 45 Am. St. 
Rep. 752, 61 Am. & Eng. R. 
Cas. 225. affg. 68 Hun (N. Y.), 



598, 23 N. Y. App. 231; Doan v. 

St. Louis, etc., R. Co., 38 Mo. 

App. 408; St Louis, etc., R. Co. 

V. Martin (Tex. Civ. App.), 35 

S. W. 28. 
Of course it is a very customary 
thing for shippers to load freight. 
This is particularly true of car- 
load traffic which is invariably 
loaded by the shippers. If once a 
car is set for loading the shipper 
naturally desires to place his ship- 
ment Into it and have the car mov- 
ing as soon as possible. Modern 
efficiency demands that the move- 
ment of freight be expeditious and 
hence it is a very common occur- 
rence for the carrier to place an 
unloaded car, the shipper to load 
it, and the carrier to take posses- 
sion of the car and have it actually 
in transit, before any bill of lading 
is issued. 

Moore further says, p. 192, et 
seq: 

"Where, by the contract of car- 
riage, the shipper undertakes to 
load the freight into the cars, or 
vessel, this does not constitute 
such an inference by the shipper 
with the carrier's exclusive posses- 
sion and control as to postpone the 
time when the carrier takes on 
the character of a common carrier, 
and the carrier's liability attaches 
at the time the freight is offered 



BEGINNING OP LIABILITY 



21 



Stated, an originating carrier is liable over to a trunk line carrier 
which has issued its bill of lading for the transportation of a 



for carriage and accepted, although 
the loading of the freight remains 
to be done by the shipper. 
London, etc.. Fire Ins. Co. v. 
Rome, etc., R. Co., supra; 
Fitchburg, etc., R. Co. v. Han- 
na, 72 Mass. (6 Gray), 539, 66 
Am. Dec. 427; Merritt v. Old 
Colony, etc., R. Co., 93 Mass. 
(11 Allen) 80; Bulkley v. 
Naumkeag Steam Cotton Co., 
24 How. (U. S. 386, 16 L. Ed. 
599. The Bark Edwin, 1 
Sprague (U. S.), 477; The Ore- 
gon, Deady (U. S.), 179; 
Grant v. Norway, 2 Eng., L. 
& Eq. 337, 10 C. B. 665. 70 E. 
C. L. 665, 15 Jur. 296; Green- 
wood V. Cooper, 10 La. Ann. 
796. 
The carrier's liability is not 
necessarily affected by the fact 
that the shipper loaded his own 
goods. 

Hannibal, etc. R. Co. v. Swift, 

79 U. S. (12 Wall.), 262, 20 L. 

Ed. 423. 

The carrier is responsible for 

any injury to the goods occurring 

while they are being loaded into 

the cars, where the shipper has not 

undertaken or contracted to load 

them for himself. 

Merritt v. Old Colony, etc., R. 
Co., 93 Mass. (11 Allen), 80; 
Gilbert v. N. Y. Cent., etc., R. 
Co., 4 Hun (N. Y.), 378, 6 
Thomp. & C. (N. Y.) 662; 
Whitman v. Western Counties 
R. Co., 17 Nova Scotia, 405; 
Thomas v. Ray, 4 Esp. N. P. 
262. 



A shipper who to save charges 
or for his own convenience, or any 
other reason, loads the property 
himself is not the agent of the car- 
rier in so doing, and the latter is 
not responsible for his negligence 
in loading the car. 

Pennsylvania Co. v. Kenwood 
Bridge Co., 170 111. 645, 49 N. 
E. 215, 9 Am. & Eng. R. Cas. 
N. S. 556 revg. judg. 65 111. 
App. 145." 

If the car is in the custody of 
the shipper it would be at the best 
only a bailment of the car to him 
for the benefit of the carrier. In 
some Jurisdictions he would only 
be compelled to take slight care of 
it. In others he would be com- 
pelled to use ordinary care in tak- 
ing care of the car. Ordinary care 
is simply that measure of precau- 
tion which the average man would 
take of property entrusted to him 
under similar conditions. The fact 
that the car stood on a public sid- 
ing is strong evidence to show 
that as a matter of fact it was not 
in the custody of the shipper, but 
was in the custody of the carrier. 
If the public siding was right 
along-side of the factory it would 
be a question oi fact to be deduced 
from all the circumstances of the 
case in whose custody the car was. 
If, however, tne public siding was 
not along-Side the factory ana not 
on the grounds of the factory, thea 
the car unquestionably would be in 
the custody of the carrier. 

Under such circumstances, the 
shipper would be under no obUg%* 
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shipment which the originating carrier is to switch to the bill of 
lading line for the principal haul and which was destroyed by 
fire while still on the shipper's switch tracks.'^ But the duty of a 
carrier of live stock begins when the stock is delivered into its 
receiving pens for shipment.* 

4. Failure to Furnish Facilities. Not all losses prior to trans- 
portation occur while the shipment is in cars. A distinct class 
of claims are those which are caused by the failure of the car- 
rier to furnish cars by a specified time, or to keep on hand suitable 
facilities for taking care of the shipment while awaiting trans- 
portation. The latter class of cases peculiarly apply to live- 
stock. Carriers maintain pens at many shipping points, in which 
the livestock is confined while waiting for cars to arrive. Some 
times these pens are dirty and hence disease breeders, by reason 
whereof the livestock become infected. Sometimes the pens are 
in bad repair and the livestock break through and get lost. 
Sometimes the pens are too small and the livestock get crowd- 
ed in them and injured. It is the duty of a carrier of live stock 
to keep its receiving pens in reasonably safe condition to hold 
cattle offered for shipment until they can be loaded, considering 
the ordinary conditions attending cattle in such situation and 
their ordinary habits and propensities.^ And a railroad can de- 



tion to safeguard the car and 
woald only be Uable for a direct 
act of negligence on his part. That 
is, if one of his workmen negli- 
gently left a can of burning gaso- 
line near the car so that it took 
fire, or something of that kind. 
Even with the car in the shipper's 
custody he should be charged only 
with ordinary care in protecting 
the same; and lack of such care 
would not be shown by the mere 
fact that the car took fire while on 
his siding, or on his property. The 
question of what is negligence is a 
question for the Jury in all cases. 

7. Gulf. C. & S. F. Ry. Co. v. 
D. S. Cage & Co., (Texas 1915), 



174 S. W. 855. 

8. Hardesty v. Atchison, T. & 
S. F. Ry. Co., (Mo. 1915). 179 S. W. 
725. 

9. Hardesty v. Atchison, T. & 
S. F. Ry. Co., (Mo. 1915), 179 S. W. 
725. 

A carrier of live stock could not 
escape liability for damage through 
its having placed the stock in an 
infected yard for resting and wa- 
tering during transit, though the 
putting in the yard was the only 
means available to the carrier to 
avoid violating the federal statute, 
requiring rest, watering and feed- 
ing transit. Nashville C. & St. L. 
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cline to accept a shipment of live stock by showing that, at the 
time of tender of shipment, its stockyard, where, by federal stat- 
ute, it was required to put off stock for resting, watering, and feed- 
ing in transit, was infected with a contagious disease, which con- 
dition the carrier did not have reasonable time to remedy.^^ 
A railroad company engaged as a common carrier in the ship- 
ment of any particular class of articles or property, is bound to 
furnish suitable cars for such shipments, upon reasonable no- 
tice whenever it can do so by the exercise of reasonable diligence 
and fairness and impartiality to all its patrons.^ ^ But where a 



Ry. V. P^rrell & Braley, (Ala. 1916) 
70 So. 986. 987. 

Where a railroad's agent inform- 
ed the ag^t of shippers of live 
stock, who desired to avoid unload- 
ing for resting and feeding, as re- 
quired by the federal statute, that 
the shipment might be made from 
a particular town to avoid unload- 
ing, it was no acceptance of such 
offer to ship the stock from a town 
in another state on a through bill 
of lading, containing no such stipu- 
lation, issued to another agent of 
the shippers, as consignor, by an- 
other carrier, as initial carrier, and 
without notifying defendant rail- 
road, and, without agreement with 
it that the step would be taken. 
Nashville C. & St. L, Ry. v. ^'arrell 
& Braley, (Ala. 1916). 70 So. 986. 

Where defendant rial road knew 
or had notice that its stockyard 
was infected with a contagious dis- 
ease in time to have remedied the 
condition . or to have provided an- 
other place for feeding, watering, 
and resting live stock in transit, 
as required by the federal statute, 
but nevertheless, received stock 
for transportation, which being put 
off In the infected yard, contracted 
the disease, and was damaged, the 



road was liable. Nashville C. & 
St. L. Ry. V. Farrell & Braley, (Ala. 
1916), 70 So. 986, 987. 

Where the shippers of live stock 
from a point in Kentucky informed 
the agent of a connecting carrier 
at a point in Tennessee, on the day 
before the mitial carrier delivered 
the shipment to the connecting car- 
rier, that such connecting carrier's 
stockyard at Nashville, was infect- 
ed, the information was sufficient 
to put the connecting carrier on 
inquiry as to the condition of its 
yard, rendering it negligent on its 
part to unload the shipment in 
such yard for feeding and watering, 
as required by the federal stat- 
ute, without investigation. Nash- 
ville C. & St. L. Ry. V. Farrell & 
Braley (Ala. 1916) 70 So. 986, 987. 

10. Nashville, C. & St. L. Ry. v. 
Farrell & Braley, (Ala. 1916), 70 
So. 986, 987. 

11. McNeer, Talbot & Johnson 
V. Chesapeake & O. Ry. Co., (W. 
Va. 1915), 86 S. B. 887. 

Damages for alleged failure to 
furnish sufficient cars to transport 
cane will not be allowed where the 
cane lost by freezing was never 
offered or delivered at the place 
designated in the contract. Since 
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shipper of strawberries knew that an express company was pre- 
pared to receive and ship all truck tendered, but not on train 42, 
though as an accommodation to him, occasionally, a few berries 



the shipper had no right to assume 
in advance that cane tendered at 
the switch would liot be accepted 
and transported but the matter 
should have- been tested by tender- 
ing delivery especially if some 
previous shipments had been trans- 
ported. Landry v. J. M. Burguier- 
es Co. (La. 1916) 70 So. 875. 

Requiring an interstate railway 
company to furnish cars to ship- 
pers within a reasonable time after 
demand, as is done by Kurd's Rev. 
Stat. (111.) 1913, chap. 114, §84, does 
not so directly burden interstate 
commerce as to render the statute 
invalid, irrespective of congres- 
sional legislation covering the sub- 
ject, where the state courts hold 
that the question what is a reason- 
able time in any case depends up- 
on all existing circumstances and 
conditions, including the require- 
ments of interstate commerce. Il- 
linois C. R. Co. v. Mulberry Hill 
Coal Co., 238 U. S. 275, 59 L. Ed., 
1306, 35 Sup. Ct. 760. 

A state statute which requires a 
carrier to furnish cars to shippers 
within a reasonable time after de- 
mand is valid and constitutional 
and does not conflict with the In- 
terstate Commerce Act. Ilhnois C. 
R. Co. V. Mulberry Coal Co., 238 
U. S., 275, 59 L. Ed., 1306, 35 Sup. 
Ct. 760. 

A state court has Jurisdiction, 
without preliminary action by the 
Interstate Commerce Commission^ 
under the provisions of the act of 
February 4, 1887 (24 Stat, at L. 379, 
chap. 104, Comp. Stat. 1913, §8563), 



§§8, 9, 22, giving shippers new 
rights, but preserving existing 
ones (which on this point are not 
affected by the act of June 29, 1906 
(34 Stat, at L. 584, chap. 3591, 
Comp. Stat. 1913, §8563), of a suit 
by a shipper against an interstate 
carrier to recover the damages 
caused by the latter's failure to 
discharge its duty under Hurd's 
Rev. Stat. (111.) 1913, chap. 114, 
§84, to furnish the cars needed by 
a shipper within a reasonable time 
after demand, although the cars de- 
manded were to be used in inter- 
state commerce, and although the 
action may involve the carrier's 
duty to deliver cars during a time 
of car shortage, and when the 
plaintiff and other shippers were 
making the greater portion of their 
shipments in interstate commerce, 
since the carrier's rule of car dis- 
tribution not being attacked, there 
is no administrative question in- 
volved. Illinois C. R. Co. v. Mul- 
berry Hill Coal Co.. 238 U. S., 275, 
59 L. Ed., 1306, 35 Sup. Ct. 760, 761. 
Under Revisal 1905, §2631, mak- 
ing it the duty of a transportation 
company to receive all articles of 
the kind received by such com- 
panies for transportation whenever 
tendered at a regular depot, sta- 
tion, etc., and imposing a penalty 
of $50 for each day such company 
refuses to receive such shipment, 
imposes a penalty for each day up- 
on which freight was at the depot 
ready for shipment; but the com- 
pany is not liable for the penalty 
unless there was a tender, actual 
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were taken on *2 when it could be done without delay, the ex- 
press company was under no obligation to receive and ship 30 
crates of strawberries on train 42, which was not equipped for their 
transportation in such large quantities, but performed its duty 
to carry them by shipping them on the first train after their re- 



or constructive, and refusal each 
day. Bane v. Atlantic Coast Line 
R. Co. (N. C. 1916) 88 S. E. 477. 

The state under Rev. St. 1911, 
art. 6676, authorizing the Railroad 
Commission to order railroads en- 
gaged in interstate commerce to 
stop through trains at county seat 
stations, may require the stoppage 
of interstate trains at a county 
seat within its limits, where the 
carrier has not otherwise provided 
suflScient railway facilities for it. 
Gulf C. & S. F. Ry. Co. v. State 
(Tex. 1916) 181 S. W. 685. 
mission has no power to require 

The Interstate Commerce Com- 
a carrier to purchase a certain type 
of cars as for instance, tank cars 
in order to enable it to adequately 
handle the business tendered to it 
by a shipper. Pennsylvania R. Co. 
v. United States, 227 Fed. 911, 921. 

In an action for failure to furnish 
cars for watermelons where it ap- 
pears the melons were in fact, ten- 
dered to the carrier, the proof 
should be clear and definite that 
damages as alleged were, in fact, 
sustained in the actual loss of mar- 
ketable melons in the field, ana 
that such loss was proximately 
caused by the carrier's unex- 
cused breach of its contract or 
duty to furnish cars as alleged. 
Seaboard Air Line Ry. v. Roberts, 
(Fla, 1916) 70 So. 773. 

Rev. St. 1909, §3108, provides 
that every railroad upon the writ- 



ten application of any shipper must 
furnish cars, and that for failure 
to do so the company shall pay the 
shipper $1 a day for each car. 
Section 3116 declares that section 
3108 is a supplemental law, not in- 
tended to repeal, modify, or affect 
any law concerning the shipment 
of freight, or any other law con- 
cerning common carriers, unless in 
direct conflict therewith. Shippers 
made verbal demand for cars up- 
on defendant railroad, which were 
not furnished, and sued. HELD 
that they could recover for breach 
of the road's common-law duty to 
furnish cars, since section 3116 
kept alive their common-law right 
of action in the absence of direct 
conflict in section 3108 with the 
common law, which was not the 
case, as such section merely pre- 
scribes, in addition lo the conmion- 
law measure of damages, a penalty 
for failure to furnish cars when 
the application therefor has been 
in writing. Raper v. Lusk (Mo. 
1916) 181 S. W. 1032. 

Where the carrier delivered a 
beer car, instead of a regular re- 
frigerator car, for shipment of ap- 
ples, the shipper's direction, after 
transportation by the carrier to the 
connecting carrier, to transport 
the apples to their destination, does 
not absolve the carrier from liabil- 
ity for injuries tothe apples, caused 
by the improper car, as the shipper 
did not recover the damage until 
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ceipt that was properly equipped to carry them.^^ Where, after 
a carrier hr'i breached its' verbal contract to furnish cars for the 
transportation of cattle, the shipper without any additional con- 
sideration signed a bill of lading the terms of which he did not 
read or understand, waiving any claims for failure to provide 
cars in time, the stipulation was not binding on the shipper.^^ So, 
it has been held, three days' notice of a demand for cars for a ship- 
ment of live stock, in a period of great activity in such ship- 
ment, is not reasonable nor sufficient.^* But, the obligation 
of a carrier to furnish cars to a patron may arise either from the 
duty imposed by law, or from a special contract between the 
carrier and the patron. In a suit for a breach of special con- 
tract, matters which will not excuse performance of the contract, 
but only tend to excuse performance of the general duty impos- 
ed by law, are not relevant. Where the obligation springs from 
the contract, the carrier will be held liable in all cases where the 
circumstances are not such as to relieve from the performance 



the car reached its destination. 
Smith V. Wabash R. Co. (Mo. 1916) 
182 S. W. 764. 

12. Shaw V. Southern Express 
Co.. (N. C. 1916), 88 S. E. 222. 

13. Pecos & N. T. Ry. Co. v. 
Stinson, (Tex. 1916), 181 S. W. 
526. 

14. McNeer, Talbot & Johnson 
V. Chesapeake & O. Ry. Co. (W. 
Va. 1915) 86 S. E., 887, 888. 

That a carrier of live stock furn- 
ished free transportation to the 
shipper as a caretaker Is not con- 
sideration rendering binding a con- 
tract contained in a subsequently 
signed bill of lading waiving dam- 
ages for failure to furnish cars as 
orally agreed. Pecos & N. T. Ry. 
Co. V. Stinson (Tex. 1916) 181 S. 
W. 526. 

Moore on Carriers, 2d Edition, 
p. 142, says the following: 

'In an action for the failure of a 
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carrier to furnish cars, the fact 
that, after the damages sued for 
had accrued, the shipper and the 
carrier entered into a contract for 
the shipment of the freight, did 
not affect the shipper's right to re- 
cover the damages sustained. 
Where there is no sufficient notice 
to furnish cars for the transporta- 
tion of perishable freight, the car- 
rier is not liable for loss sustained 
by deterioration of the goods due 
to the delay in transportation. In 
an action against a carrier for 
breach of its common law duty to 
furnish cars to transport freight 
without unreasonable delay, a 
standing order of the shipper for 
five cars a day was too indefinite 
to be the basis of an action for 
damages for failure to fiunish 
them." 

A carrier is liable for the conse- 
quences of its breach of contract to 
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of contracts generally.^^ Where a defective car is furnished by 
an initial carrier for the transportation of animals to a point be- 
yond its own line and injuries are sustained by the animals by 
reason of such car being out of repair, the initial carrier is liable 
for such damages in the absence of any proof of negligence by 
the connecting carrier.^* An application to a station agent 
for cars for a shipper's use on a particular day, made in the 
ordinary way, by one who has not been accustomed to ^take 
special contracts to furnish cars for particular dates, and 
without notice of intention or purpose to bind the company 
absolutely to furnish the cars on the day named, and the 
promise of the agent, in response to such application, to 
get the cars, do not prove a contract on the part of th^ 
railroad company, binding it absolutely to furnish them on the 
day named. So, the making of a special contract of shipment, 
as one to expedite delivery or furnish cars to a shipper on a 
particular day, is within the scope of the apparent authority of a 
station agent, and the shipper, in the absence of knowledge of a 
limitation or restriction upon such authority, may make a valid 
and binding contract with the company, through him, for the de- 
livery of cars at his station, on a particular day, for the shipper's 
use.^^ Irrespective of contract, the carrier must furnish cars with 
the promptness the occasion demands. In a typical case, the 



fomisli cars within a shorter time 
than required by statute, thoug^h 
the result of inability was due to 
an unusual demand for cars. Texas 
& N. O. R. Co. V. Weems (Tex. 
1916) 184 S. W. 1103. 

Under Revisal 1905, §2632. pro- 
viding that delay of two days at the 
initial point shall not be charged 
against the carrier as unreason- 
able, and shall be held to be prima 
facie reasonable, where a shipper 
of strawberries tendered 30 crates 
of berries to a certain express 
company only seven or eight min- 
utes before the arrival of a train, 



just as it was seen approaching 
the station, the express company 
was not liable as for an unreason- 
able delay for its failure to ship 
on such train. Shaw v. Southern 
Express Co. (N. C. 1916) 88 S. B. 
222. 

15. Georgia Northern Ry. Co. v. 
85 S. E. 790, 791; McNeer, Talbot 
& Johnson v. Chesapeake & O. Ry. 
Co., (W. Va. 1915), 86 S. B. 887. 

16. Fuller v. Chicago & N. W. 
Ry. Co., (Neb. 1916), 157 N. W. 
332. 

17. McNeer, Talbot & Johnson 
V. Chesapeake & O. Ry. Co., (W. 
Va. 1915), 86 S. E. 887. 
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shippers sued to recover ■ damages suffered by reason of 
failure to furnish cars to load cattle at 5 : 00 a. m. on July 
23, 1913, thus causing the cattle to be kept in the pens until 4:10 
p. m. on July 23, and in failing to furnish facilities for watering 
them, and because of such delay in transporting the cattle and 
rough handling thereof, which acts were stated to constitute 
negligence, and to have caused the cattle to arrive upon the 
market at Fort Worth one day later than they would have ar- 
rived had no delays occurred, and also caused the death and in- 
jury of some of the cattle. The trial resulted in a verdict and 
judgment in favor of the shippers, which was upheld on appeal.^^ 
So where a railroad agrees to furnish an iced car for the trans- 
portation of perishable produce by a day fixed, it is held strictly 
to the performance of such contract.^^ So where a grower of 
peaches applies to the railroad for a car to be properly iced and 
ready to receive his shipment on the 20th of the month, giving 
such notice two or three days prior thereto, the railroad is re- 
sponsible for the injuries caused such grower by failure to 
properly and promptly keep such agreement. ^^ 

Although a common carrier is bound to provide reasonable 
facilities of transportation to all shippers at every station who 
in the regular and expected course of business offer their goods 
for transportation, it is not required to prepare in advance for 
an unprecedented and unexpected rush of business, and therefore 
will he excused for delay in shipping or even in receiving goods 
for shipment until such emergency can in the usual and regular 
course of business be removed. ^^ Very frequently shipping con- 
tracts contain a provision that the shipper has inspected the car 
and finds it suitable. An agreement requiring the shipper to 
inspect the cars, and accept them if in good condition, and declar- 
ing that, in the event of failure, it shall be conclusively presumed 

18. San Antonio U. S. & G. Ry. v. Tilby, (Ark. 1915). 174 S. W., ' 
Co. V. Storey, (Tex. 1915) 172 S. 1167. 

W- ^^^- 21. St. L. S. W. Ry. Co. v. Clay 

19. St. Louis. I. M. & S. Ry. Co. County Gin Co.. 77 Ark. 362. 92 S. 
V. Tilby (Ark. 1915) 174 S. W., w. 531. St. Louis I. M. & S. R. 
1167. 1169. Co. V. Laser Grain Co.. (Ark. 1915) 

20. St. Louis. I. M. & S. Ry. Co. 179 S. W. 189. 191. 192. 
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that the cars were suitable, is void.^^ Though a shipper examin- 
ed and deemed a car sufficient for the transportation of horses, 
the railroad company is not relieved from liability for defects in 
the car.2^ This is so because it is the duty of a common earner 
to furnish suitable and proper cars to be used in shipping stock.^'* 
It must be remembered, however, that the carrier has only to 
place cars at such places as either by custom or contract it ob- 
ligates itself to do. Railroads, are only required by law to fur- 
nish cars for the shipment of freight at stations or points on 
their road provided for the service of the public, or where the 
railroads are in the habit of accepting freight from any person 
offering same for transportation. So where a spur was a private 
track built for the sole and special use of a lumber company, 
and was under the exclusive control of that company, the rail- 
road company could not, without violating its contract with the 
lumber company, which had assisted in the construction of the 
spur, place cars thereon for the use of shippers generally, unless 
by permission of said company. ^^ With reference to live stock 
there can be no doubt that the law casts an obligation on a com- 
mon carrier of live stock to exercise ordinary care to main- 
• tain its pens for the reception of stock in a reasonably safe 
condition so as to prevent the injury or escape of the animals 
placed therein by a i)atron for shipment.^^ Neither does a car- 
rier, which maintains pens for the custody of live stock, prior 



22. Southern Kansas Ry. Co. of 
Texas v. Hughey, (Tex. 1916), 182 
S. W. 361. 

23. Washington Horse Exchange 
V. Louisville & N. R. Co., (N. C. 
1916), 87 S. E. 941. 

24. Fuller v. Chicago & N. W. 
Ry. Co., (Nebr. 1916), 157 N. W. 
332, 333; Chicago, St. P., M. & O. R. 
Co. V. Deaver, 45 Nebr. 307, 63 N. 
W- 790; Union P. R. Co. v. Langan, 
52 Neb. 105, 71 N. W. 979; Allen v. 
Chicago, B. & Q. R. Co., 82 Neb. 
726, 118 N. W. 655, 23 L. R. A. (N. 
S.). 278. 



25. Beaumont, S. L. & \V. Ry. 
Co. V. Moore (Texas 1915) 174 S. 
W., 844, 847. 

26. Humpiireys v. St. Louis & 
H. Ry. Co. (Missouri 1915) 178 S. 
W. 233, 234. Reading v. Chicago, 
B. & Q. R. Co., 165 Mo. App. 123, 
145 S. W. 1166; Lackland v. Chi- 
cago & A. R. Co., 101 Mo. App. 
420, 74 S. W. 505; Mason v. Mo. 
Pac. R. Co., 25 Mo. App. 473; Hol- 
land V. Chicago. R. I. & P. R. Co., 
163, Mo. App. 251. 146 S. W. 1181; 
1 Hutchinson on Carriers (3rd Ed., 
M. & D.) 114, 115. 
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to shipments, have to receive express notice that live stock has 
been put in pens, in order to charge it with negligence with keep- 
ing defective pens, and the railroad is responsible if through a 
broken fence in the pen, the liye stock escapes.^'' 

5. Transportation Over Designated Route. A carrier is liable 
for moving a perishable shipment by a different route than one 
selected by the shipper, and contrary to his instructions, where 
at the time shipment was accepted, shipper gave direction in writ- 
ing as to route by which shipment should move, the route being 
written on the carrier's receipt; and the fact that the conductor 
w^ho issued the receipt erased this part of the writing, after the 
carrier had obtained complete possession of the shipment and 
the movement of the same had commenced, would not relieve 
the carrier from the obligation to conform thereto.^* Where it 
appears that the proximate cause of damage to a shipment of 
fruit was delay in transit due to the diversion by the carrier 
of the shipment from the route originally designated by the ship- 
per, and that at the point of destination there was no market for 
fruit, but the sole purpose of transportation to that point was the 
distribution and forwarding of the fruit to such market as might 
at the time of the arrival of the fruit afford the best opportunity 
for its advantageous disposal and be the most available and 
nearest actual market, and it further appears that there was noun- 
reasonable delay on the part of the shipper in forwarding the 
shipment (which had been delayed by the act of the carrier in 
reaching its original destination) from the point designated by 
the contract of affreightment t© the most available market, the 
measure of damages would be the difference between the market 
price at such most available market and the price actually re- 
ceived for the shipment in its damaged condition. This is espec- 
ially true where there was no evidence tending to show that the 
fruit, with proper icing, would not have arrived at the point of 
most available sale in marketable condition, but for the delay 
caused by the carrier in diverting the shipment by a route which 

27. Humphreys v. St. Louis & 28. Lamb v. Moor, (Qa. 1916), 
H. Ry. Co. (Missouri 1915) 178 S. 87 S. E. 837, 838. 
W. 233, 234. 
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required a longer time and on which the icing was insufficient. 
It was the duty of the shipper, under such circumstances, to 
diminish the resulting damages as far as possible.^* 

29. Lamb v. Moor, (Ga. 1916), 
87 S. R 837, 838. 
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NEGLIGENCE DURING TRANSPORTATION 

A. Circumstances Relieving From Liability. 
— Inherent Nature of Shipment. 

— Act of God. 

— Loss Through Act of the Public Enemy. 

— Operation of Law. 

— Fault of Shipper. 

B. Acts Showing Negligence. 

1. Defective Appliances. 

2. Delay. 

3. Fire. 

4. Flood. 

5. Freezing. 

6. Refrigeration. 

7. Rough Handling. 

A. Circumstances Relieving From Liability. In General. By 

far the greater number of claims arise because of the negligence 
of the carrier during transportation. Since it is held to an ex- 
traordinary degree of care in practically all instances, it is 
obvious that ^what might legally be termed negligence might 
not appear as such to the lay mind. The carrier performs 
transportation for hire. Being paid for this service, the law 
early read into the contract of transportation the extraordi- 
nary liability of insurer. It was assumed the rate charged 
\cas high enough to fully compensate the carrier for such 
damages as it might be compelled to pay because of over- 
sight or carelessness on the part of anyone of its numerous 
emj^loyes. It was deemed to the public interest to hold the 
carrier to such strict accountability. If not. and the car- 
rier C(nil<l plead exemption because the carelessness of an em- 
ploye was unintentional, then there would be no inducement to 
•a carrier to be careful in its operation or circumspect in its hir- 
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ing of employes. Recognizing however, that no matter how 
careful the carrier might be, there were certain causes of loss 
over which it had no control, the law exempted the carrier from 
loss caused thru anyone of five reasons. These are an act o{ 
God, such as an earthquake, avalanche and the like; an act of 
the public enemy, which means hostile troops, but not strikers; 
the fault of the shipper, such as defective loading of the goods, 
where the shipper loads; and the natural propensities of live 
stock, in case of such shipments, which exempts from injuries 
caused thru goring, fighting and the like; the last exemption 
might be termed exemption thru special laws, and refers only 
to exemptions in the navigation laws, under which, in certain 
cases, a vessel can throw its cargo overboard without incurring 
any liability therefor. These are general rules, however, and 
exceedingly dangerous when applied by inexperienced or biased 
parties. Like all general rules, they have been very greatly mod- 
ified by the decisions of the various courts. An exhaustive dis- 
cussion is out of place here, but some slight explanation will be 
attempted. In analyzing cases in which the carrier claims an 
exemption it is desirable that the theory concerning the liabil- 
ity of the carrier be always kept in mind. Many courts have gone 
astray on this question. It is surprising how many courts, in 
holding the carrier liable for loss, assume that it is merely a case 
of negligence, that is, that the carrier is liable for loss because 
it is negligent. Around that fallacious theory has grown up 
those cases which are so vexatious to the traffic counsel, and 
mislead so many claim agents. A claim is presented against a 
carrier ; the claim agent investigates and finds that the railroad 
acted with due diligence in transporting and can find no record 
of rough handling. Nevertheless, damage has occurred. He re- 
fers the case to the railroad's commerce counsel. The law is 
examined and those cases are found which appear to place the 
liability of the carrier on the ground of negligence. No negli- 
gence appearing in this case, the claim is declined. Now the 
carrier may innocently have done an injustice to the shipper and 
turned down a claim which was perfectly valid. The carrier 
is he!«^ liable for loss because it is paid a consideration to safely 
transport the shipment from origin to destination. The failure 

3 
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of the carrier to safely transport the goods is therefore the 
breach of a contract. Since, under our system of jurisprudence, 
claim for such loss or damage may be brought either as damages 
for breach of the contract or in what is called a tort action, 
that is, an action for a wrong done to the owner of the goods, it is 
presumed that since the goods were not safely carried the car- 
rier committed the wrong by being negligent. It is seen there- 
fore that the negligence of the carrier is not because the goods 
were damaged but the wrong is because the goods were not 
safely transported, which is conclusively shown by the goods 
being damaged or lost. This wrong is not excused by the car- 
rier showing it used care in the transportation, because it was 
early declared in the law that public policy demanded that the 
carreer be held to a strict performance of its contract for safe 
transj>ortation. It is on this account that it was very early held 
that the carrier could not by contract exempt itself from liabil- 
ity for loss or damage caused by its negligence. Recognizing, 
however, the right of persons dealing on an equality to enter 
into such contract as they desired, it has come to be the rule 
that for a consideration the shipper and the carrier can agree that 
the liability for loss or damage, no matter how caused, may be 
limited to a certain amount. This phase of the law will be dis- 
cussed more in detail under the Cummins Amendment, Chapter 
8. It was also early recognized that there were certain causes 
which occasioned loss and over which the carrier had no control. 
It was considered unfair to hold it to liability in these cases 
and it is a brief discussion of these five excepted causes which 
we now come to. 

Inherent Nature of Shipment as Relieving From Liability. This 
doctrine generally applies to shipments of perishable produce 
and live stock, although it may be invoked in any case where the 
inherent character of the goods shipped, is such as to naturally 
cause a deterioration during transit. For instance, if per- 
ishable produce is shipped in poor condition, so that in 
spite of all necessary precautions and the usual scheduled 
transportation, the produce has decayed by the time it 
reaches destination, the carrier is not liable in a case of this 

kind. Very often grapes, for instance, have been damaged by a 
rainy season. They are packed carefully, shipped under pro- 
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per refrigeration, but decay is due to natural causes and not to 
any breach of contract of the carrier, tinder these conditions 

the carrier cannot be held responsible. On the other hand, it 
must be borne in mind that if negligence of the carrier also is 
shown, the carrier is, by the weight of authority, held respon- 
sible. So damages sustained through livestock being unruly, vic- 
ious, and ill tempered, are not such damages as the carrier is re- 
sponsible for. On the other hand, if the carrier confines the stock 
in pens too small, or transports it under such conditions that its 
negligence contributes to the injury, then as in the case of ship- 
ments of perishable produce, it may be held responsible. 

Act of God. An Act of God is such an inevitable, or unavoid- 
able accident not attributable to human agency as produces in- 
jury to the goods. It must be one of those misfortunes which 
no skill or watchfulness on the part of the carrier could have 
foreseen. Many examples will at once suggest themselves to 
the reader. Floods, cyclones, earthquakes, and the like are gen- 
erally regarded as furnishing an excepted cause. But even these 
will not excuse the carrier if they could have been foreseen by 
the carrier or if it had knowledge in time to protect the ship- 

snents. This will be discussed somewhat more in detail under 
other sections.^ 

Loss Through Act of the Public Enemy. While a loss suffer- 
ed because of such an agency excuses the carrier, an excuse of 
this kind very rarely arises. What is meant by public enemy 
is an enemy of the country to which the carrier belongs. , 
Thieves, robbers, rioters, strikers, and unruly soldiers are not 
deemed public enemies, and damages caused through the act ot 
any such persons is not under this class. 

Operation of Law. This exception to liability is only a very 

rare one. It can only arise in cases where a loss occurs on a 

connecting water carrier. Under the Harter Act, vessels are 

discharged from liability in certain cases where necessary to 

throw a (\irgo overboard. Since under the Carmack Amend- 

inciit the iritial carrier is liable for any loss occasioned through 
the do^^ault oi a connecting carrier, it has recently been heH 
that where under the Harter Act the water carrier is exempt- 

1. See Chapter VI, Infra. 
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ed from liability, this inures to the benefit of the initial rail 
carrier. 

Fault of Shipper as Relieving From Liability. It is the prac- 
tice for shippers of carloads to load the freight. The carrier 
therefpre has no supervision over packing and bracing of the 
shipment. Frequently the cars are delivered to the railroad al- 
ready sealed. If the carrier has furnished a suitable car for the 
shipment it is the duty of the shipper to properly pack his ship- 
ments in loading the car. Any damage, therefore, which is oc- 
casioned through the defective loading or packing of the car is 
the fault of the shipper and the carrier is not liable for such dam- 
age. But, on the other hand the carrier is liable in spite of de- 
fective loading if it furnished an improper car or handles the 
shipment roughly in transit or is guilty of any other act which 
contributes to the injury. 

B. ACTS SHOWING NEGLIGENCE. 

1. Defective Appliances. Very frequently damages during 
transportation arise from the fact that the car in which the goods 
are shipped is defective. Sometimes protruding nuts, bolts, nails, 
and similar things cause damage. Leaky roofs permitting rain 
to come in is another common defect. Claims for such damages 
arc generally declined because of the fact that the shipper has 
c.Ndmined and accepted the car. A common carrier is bound to 
furnish shippers suitable, safe and secure cars in which to carry 
such property as it holds itself out as transporting, and is liable 
for any damage resulting from its failure to do so. Injury to 
property because of bolts, nails, leaky roofs and the like, are 
occasioned not from any failure of the shipper to properly pack 
his shipment, but because of the defective instrumentality of 
transportation furnished. The carrier's duty to furnish properly 
equipped cars is not fulfilled by the mere purchase of a quan- 
tity of box cars to be used promiscuously for all kinds of freight. 
It must furnish such instrumentalities as will safely carry the 
commodities that it accepts for transportation; thus if it holds 
itself out as a carrier of perishable produce, it must furnish re- 
frigerator cars when these are necessary. If it is a carrier of 
live stock, it must furnish the regular live stock cars and equip- 
ment. It could not fulfill its duty by tendering a car for the 
transportation of food produce in which live stock had 
been carried. If it agrees to transport oriental rugs 
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its duty is not fulfilkd by loading them into open cars. 
Supposing it had cars in service on which false bottoms had 
been nailed for the carriage of a certain commodity. The false 
bottoms and sides had been torn out and the nails and bolts left 
protruding, could it be argued that the carrier had fulfilled its 
duty in furnishing such equipment for shipments of paper? 
Obviously not, because it would not be a safe and secure car for 
the transportation of that commodity. A shipper is not bound 
to take a searchlight and examine every nook and cranny of the 
car to see that it is suitable. If it notifies the carrier to furnish 
a car when such car is tendered, it has the right to assume that 
it is proper for the purpose for which it is to be used. While 
the state courts seem somewhat divided upon the question as 
to the effect of a provision in the bill of lading that the shipper 
has examined a car and finds it to be safe and suitable, the better 
rule seems to be that such a provision is invalid as operating to 
cast upon the shipper the duty of inspecting and determining 
the safety and efficiency of the means the carrier has provided for 
the discharge of its public duty. Its necessary effect would be 
to release the carrier from liability for negligence for failure to 
provide safe and suitable vehicles. This reasoning seems to be 
upheld by the great weight of authority and is certainly in line 
with the provisions in the Cummins Amendment. The Supreme 
Court of the United States has been inclined to the view that the 
fact that the shipper uses a defective car, knowing it to be de- 
fective, does not relieve the railroad from liability in the ab- 
sence of a distinct agreement to that effect.^ 



2. Railroad Company v. Pratt 
(22 WaU) 89 U. S.. 123. 

A common carrier is bound to 
furnish shippers, suitable, safe, 
and secure cars in which to carry 
such property as it holds itself at 
as transporting and is liable for 
any damage resulting from its 
failure to do so. 

In St. L. I. M. & S. Ry. Co. v. 
Marshall, 74 Ark., 597 a defective 
car was furnished for the ship- 
ment of potatoes which were dam- 



aged through rain leaking through 
the car. The shipper knew the 
condition of the car and accepted 
it for shipment. In permitting re- 
covery for the damage to the po- 
tatoes caused by rain, the court 
said: p. 599: 

"The carrier must furnish suit- 
able and proper cars for the 
purposes of the shipment. 4 El- 
liott on Railroads sec. 1475. If 
the carrier fails to furnish prop- 
er cars, and damage results 
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2. Delay in Transit. Of all classes of claims perhaps the 
most numerous arc those for damages due to delay. Tarticu- 
loily is this true of livestock and perishable produce claims. 
This class of claims is very vexatious because so. many ele- 
ments enter into it which must be considered. Then again, 



from the defect in the car, then 
the carrier who furnished the 
defective car is liable, although 
the actual injury may have oc 
curred beyond its line. Indian- 
apolis, etc. Rj. V. Strain, 81 111. 
504; Ala. & Vicksburg Ry Ry. v. 
Searles, 71 Miss. 744; Searles v. 
Ala. A Vicksburgh Ry. 69 Miss. 
186: 4 Elliott. Railroads, Sec. 
1448 and notes." 

To the same effect see the fol- 
lowing cases. 
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504. 
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744. 
Searles v. A. W. Ry. Co. 69 

Miss., 186. 
St. L. I. M. & S. Ry. V. Lesser 

46 Ark., 236. 
Welsh V. P. F. W. & C. R. R. 10 

Ohio State 65. 
Railroad Company v. Pratt 89 U. 

S. 123 (22 Wall.) 
Elliott on R. R. 2nd edition, sec 

1475, 1478. 
Iloosier Stone Co. v. Louisville 

etc., 131 Ind. 575. 
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Co. 61 Conn. 531. 
New Jersey etc., Co. v. Meicii 

ants' Bank, 6 How. (U. S..^ 

344. 
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3 Colo. 280. 

Boscowitz V. Adams E]xpr. Co. 

93 111. 523. 
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, Combe v. London etc. R. Co. 31 
L. T. R. (N. S.) 613. 
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Co. 26 S. Car. 258. 
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96 N. C. 398. 
Leonard v. Fitchburg R. Co. 143 

Mass. 307. 
Hart V. Allen, 2 Watts (Pa.) 114. 
New Jersey etc. R. Co. v. Ken- 

nard, 21 Pa. St 203. 

Smith V. New Haven etc. R. Co. 

12 Allen (Mass.) 531. 
Pratt V. Odgensburg etc. R. Co. 
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Costello V. Syracuse etc. R. Co. 
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there are many shippers who resort to devices which cause 
the railroad a great deal of trouble. It is w^ll known that 
the "shrink" of cattle, for instance, is a very dubious and un- 
known quantity, particularly if the shipper has filled the cattle 
to bursting with water just before shipment. On the other 
hand, crowding too many cattle into a car is not doing them 
any good, hence a delay, which under ordinary circumstances 
might not amount to anything,, in such a case can cause very 
severe loss to the live stock shipper. Hence the rule has 
grown up that carriers of live stock and perishable produce 
are held to a stricter schedule of transportation than in the case 
of other freight. The fact that shippers rely on reaching a cer- 



Rice V. Western etc. R. Co. 3 

Inters. Rep. Com. 162. 
ScQfield T. Lake Shore etc. R. 

Co. 2 Inters. Com. 67. 
St. Louis, I. M. A S. Ry. Co. y. 

Marshall, 74 Ark. 597. 
Harris v. Railroad Company 20 

N. Y. 232. 
Railway Company v. Dorman 72 

Illinois 504. 
Potts y. Railway 17 Mo. Appl. 

394. 
Propeller & Niagara v. Cordes 

21 How. 23. 
The Northern Belle, 9 Wall 526. 
The C. A A. Ry. Co. v. Burke, 

13 Wend. 611. 
Lyon Y. Mells 5 Bast 428. 
Smith V. New Haven Ry. Co. 

12 Allen, 53L 
Mason v. the M. P. Railroad 25 

Mo. App. 473. 
Slown y. the Railroad 58 Mo. 

220. 
It seems clear that by the weight 
of authority the carrier is re- 
sponsible for such damages, ir- 
respective of whether the shipper 
accepted and loaded the car or 
not. 
The rule is even stricter as ap- 



plied to -perishable goods. Thus 
Michie on Carriers, P. 784, states 
the rule as follows: 

"A carrier undertaking to 
transport perishable goods is 
bound to furnish cars especially 
adapted to the presenration of 
such goods during the time re- 
quired for their transition from 
the place of shipment to the 
place of destination under the 
contract. If it undertakes to car- 
ry perishable property in vehicles 
specially adapted to preserve 
that kind of property, it becomes 
responsible for defects in such 
vehicles, if damage results. The 
carrier is not relieved of respon- 
sibility to the consignee therefor 
by the fact that it had the car 
inspected by the shipper from 
whom the goods were brought." 
Also see: 
St. Louis, etc., R. Co. v. Ren- 

froe, 82 Ark. 143, 100 S. W. 

889, 10 L. R. A., N. S., 317. 
Missouri, etc., R. Co. v. McLean, 

55 Tex. Civ. App. 130, 118 8. 

W. 161. 
Western Railway v. Hart, 160 

Ala., 599, 49 So. 371. 
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tain market by a definite time is also of considerable weight. The 
Supreme Court of the United States recently upheld a verdict 
for damages due to missing the market for strawberries by a few 
hours.^ Where a shipment of dressed poultry could have been 
brought to its destination in time for the market of a given day 
by diverting it to another train at an intermediate point, and as 
a result of failure to so divert the shipment the poultry was 
spoiled, and was not in fit condition when the market was opened 
on the following day, the carrier was liable.* 

However, mere delay in the shipment of live stock, not un- 
reasonable of itself, is not sufficient to afford an inference of 
negligence;^ although an unexplained delay of eight hours in 
the movement of a live stock shipment to be transported 90 
miles is unreasonable and makes out a prima facie case of negli- 
gence against the carrier.* No neglience can be imputed to a 
carrier because of a delay over night at a division point in mak- 
ing connection with a train on the carrier's branch line." Car- 
riers of live stock are not responsible for the usual and ordinary 
delays incident to the ordinary conduct of their business;^ but 



3. N. Y. P. & H. R. R. Co. V. 
Peninsular Prod. Ex., 240 U. S. 34. 
60 L. Ed.—. 36 Sup. Ct. 230. 

Damages for the loss of the 
market because of unreasonable de- 
lay in transportation occurring 
anywhere en route are compre- 
hended by the provision of the 
Carmack amendment New York, 
P. & N. R. Co. V. Peninsula Pro- 
duce Ebcch., Supra. 

Patterson v. Chicago & A. Ry. 
Co., (Mo. 1916), 182 S. W. 1034. 

4. Whittom v. Adams Express 
Co., (Mo. 1916), 182 S. W. 137. 

5. Dalton v. St. L. I. M. & S. 
Ry. Co. (Mo. 1915), 173 S. W. 77, 
78. 

6. Hunt v. St. L. I. M. & S. Ry. 
Co. (Mo. 1916), 173 S. W. 61, 63. 

A jury may infer without furth- 



er proof that eight days is an un- 
reasonable time for the transporta- 
tion of goods by rail a distance of 
less than 100 miles. Engemann v. 
Delaware L. & W. R. Co, (N. J. 
1916) 97 Atl. 152. 

A common carrier of goods, 
though an insurer of their safe de- 
livery, unless prevented by the act 
of God or the public enemy, does 
not insure against delay in deliv- 
ery, but is merely bound to carry 
out its contract, and liable for an 
unreasonable delay. Piero v. 
Southern Express Co. (S. C. 1916) 
88 S. E. 269. 

7. Patterson ' v. Chicago & A. 
Ry. Co., (Mo. 1916), 182 S. W. 1034. 

8. International & G. N. Ry. Co. 
v. Landa & Storey, (Tex. 1916), 183 
S. W. 384. 
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where the usual and reasonable time for transportation of 
a shipment is 2 or 3 days, a delay of 40 days makes out a prima 
facie case of negligence and casts upon the delivering carrier the 
burden of showing that the damage from the delay was not oc- 
casioned by it.^ And while mere delay, without more, might be 
insufficient to support a recovery, it is "enough for the claimant 
to disclose circumstances sufficient to raise a fair inference of 
negligence," since the means of showing the cause of the delay 
is with the carrier and not the shipper.^^ It is held that slight 
evidence of negligence is sufficient to support a finding that 
dejay in transportation is unreasonable.^^ Unreasonable delays 
at points en route, wholly unexplained, are sufficient to raise 
an inference of negligence.^^ j^ j^^s been said that in order to 

cast liability upon the carrier for any loss suffered by reason 
of delay in making the shipment, it must be shown, either 
directly or inferentially, that the delay was one resulting from 
the negligence of defendant or its agents and servants. A 
mere showing of delay is insufficient, for it affords no inference 
that it was caused by the negligence of the carrier.^^ This 
doctrine however, may well be said to be against the weight of 
authority. The movements of the train are under the exclusive 
management and control of the carrier, and the facts which 
cause the train to be delayed are peculiarly within the knowl- 
edge of the officers and agents of the railway company. As 
was pertinently remarked by the Supreme Court of Wash- 
ington, in Jolliffe y. Northern Pacific Ry. Co., 52 Wash. 



9. Central of Georgia Ry. Co. v. 
Goodwater Mfg. Co., 69 So. 343. 

10. Gregory v. Railroad, 174 Mo. 
App. 550, 160 S. W. 830. 

11. McFall V. Railroad, 181 Mo. 
App. 149, 168, S. W. 341; Muir v. 
Railroad, 168 Mo. App. 542, 154 S. 
W. 877; Lay v. Railroad, 157 Mo 
App. 467, 138 S. W. 884; Wright v. 
Railroad, 118 Mo. App. 482, 94 S. 
W. 992. 

12. Libby v. Railroad, 137 Mo. 
App. Loc. Cit. 282. 117 S. W. 659; 



McFall T. Railroad, supra, 181 Mo. 
App. Loc. Cit. 149, 168 S. W. 341. 
Hunt V. St. L. I. M. A S. Ry. Co. 
(Mo. 1915), 173 S. W. 61, 62, 63. 

13. Hunt V. St. L. I. M. & S. 
Ry. Co. (Mo.1915), 173 S. W. 61.62. 

To recover damages for delaying 
a shipment of live stock, the ship- 
per must show prima facie that the 
delay was caused by negligence of 
the carrier; mere proof of delay 
being insufficient therefor. Sikes 
v. St. Louis & S. F. R. Co., (Mo. 
1915) 176 S. W., 255. 
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433, 100 Pac. 977: "A car may be sidetracked and delayed 
for one hour, or for twenty-four hours, by order of the train 
dispatcher, or somebody in authority hundreds of miles 
away, for necessity which is apparent to him; and that neces- 
sity may have been brought about by negligence in the in- 
tricate management of the business by some responsible 
agent of the company a long distance from the location of 
the train which is side-tracked. There certainly can be no 
semblance of justice in relieving the party from making a 
disclosure who is in a position to make it, or in making an ex- 
planation which will excuse it if there be such an explanation 
available to him. This court and other courts have frequently 
said that, where it is necessary to make a character of proof, 
which by reason of the circumstances surrounding the case is 
exclusively within the knowledge of one or the other of the par- 
ties, the burden would be upon the party possessed of that 

knowledge to make the proof. "^* To impose upon the ship- 
per the burden of ascertaining the cause of every delay in the 
transportation of his property and refuse relief in the absence of 
such proof would be tantamount to denying any right of ac- 
tion for damages resulting from negligent delays in transporta- 
tion. When the claimant shows the carrier consumes a sub- 
stantially longer period in delivering his shipment over a route 
which usually consumes a much shorter time, he meets the bur- 
den imposed upon him to make out a prima facie case, and calls 
upon the carrier for explanation, as the party possessing know- 
ledge of the facts which occasioned the delays. In Nelson v. 
Chicago B. & Q. Ry. Co., 78 Neb. 57. 110 N. W. 741, the court 
said : "While we do not hold that a railroad company is an in- 
surer of the arrival of its trains on schedule time in the trans- 
portation of live stock or other freight, yet, where there is a ma- 
terial delay, the company must, to exonerate itself from liabil- 
ity, show that the delay arose from some cause other than its 
own negligence," In Bosley v. Baltimore & O. R. Co., 54 
W. Va. 563, 46 S. E. 613. 66 L. R. A. 871, the court quoted with 
approval from 5 Am. & Eng. Enc. Law (2d Ed.) 254, as follows: 

14. See, aLso, note to Cleve. v. Cas. 33. 
Chicago, B. & Q. Ry. Co., 15 Ann. 
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"It seems, however, that on proof of a delay in delivery a prima 
facie case is made out against the carrier, and the burden of 
proof rests upon it to show that it was not responsible. It rests 
on the carrier for the additional reason that such facts arc pecul- 
iarly within the knowledge of the carrier and not easily ascer- 
tained by the shipper." In Johnson v. New York, N. H. & H. 
R. R., Ill Me. 263, 88 Atl. 988, the court said: "If there were 
no other facts than those already stated, we think a jury would 
be warranted in saying that there was unreasonable delay some- 
where in forwarding and transporting this car of strawberries; 
the time occupied being fifty-three hours instead of twenty-four 
hours or less, the ordinary time. It is so far sufficient that it puts 
the onus of explanation on the defendant." In 4 Elliott on Rail- 
roads (2d Ed.) No. 1583, the rule is stated as follows: "The 
fact that there was unusual delay does not always show a breach 
of duty. The delay may be so great as to make it proper for 
the court to adjudge, as matter of law, that it was unreasonable ; 
but, in accordance with the doctrine heretofore stated, the delay 
may be shown to have been a reasonable one under the facts 
and circumstances of the particular case, and, as a general rule, 
the question is one of fact, or of mixed law and fact, for the jury, 
under proper instructions. Where the delay is an unusual one, 
and is not explained, it is held to be prima facie evidence of neg- 
ligence, but that, in a case where there is only a slight delay, 
the rule is different."^^ It must be conceded that the authori- 
ties are by no means unanimous in supporting the rule as we 
have announced it, as a reference to 4 Rul. Case Law, No. 464, 
and other texts will demonstrate ; but the rule referred to seems 
supported by the weight of authority. It is certainly the one 
which is most reasonable and imposes the least hardship.^^ 
All unexplained delay of four days in transporting potatoes 
56 miles raised a presumption of negligence.^^ The same, 
where a stock train is delayed 11 hours in a 225 mile run.^* 

15. TiUer & Smith v. Chicago B. 17. Watson v. Union Pac. f.. 

& Q. Ry. Co., (Iowa) 112 N. W. Co., (Mo. 1915), 178 S. W. 871. 
631. . 872. 

16. Wall V. N. P. Ry. Co. (Mont. 18. Karr v. Baltimore & O. R. 
1914). 145 Pac, 291. 293, 294. Co., (W. Va. 1915). 86 S. E. 43, 45. 
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What is a reasonable time for transportation is a question 
for the jury, depending upon the facts and circumstances of 
each particular case, and upon the nature of the freight to 
be carried. Proof of failure to deliver at the place of destina- 
tion within the usual schedule time establishes a prima 
facie case of negligence, and makes it incumbent upon the 
railroad company to justify the delay. Live stock requires 
more rapid transportation than coal . or lumber, for instance, 
and it is the duty, as well as the custom of railroad com- 
panies to furnish more rapid transportation for the former 
than the latter.^ ^ Since each case of delay must to a cer- 
tain extent depend upon its own facts it may not be out 
of place to consider recent specific cases. The Rock Island 
lines had operated a stock train on Sundays. Tuesdays and 
Thursdays of each week from Keota, la., to Chicago, 111., 
for about 10 years. The agent at Keota agreed with the 
plaintiff to furnish a car for this train on one of these days, 
but that day the train did not run, whereby delay resulted 



19. Karr v. Baltimore & O. R. 
Co., (W. V. 1915), 86 S. E. 43, 45. 

Act June 29, 1906. c. 3594, §1, 34 
Stat. 607 (Comp. St. 1913, §8651), 
prohibits interstate carriers from 
confining live stock in cars, etc., for 
longer than 28 consecutive hours 
without unloading them for rest, 
water, and feeding, unless prevent- 
ed by storm or other accidental or 
unavoidable causes, which cannot 
be anticipated or avoided by the ex- 
ercise of due diligence and fore- 
sight. When four car loads of 
sheep were delivered to a carrier, 
there remained over 16 hours in 
which to make delivery, and that 
time would ordinarily have been 
sufficient. When the shipment left 
G., 100 miles from its destination, 
at which place there were facilities 
for unloading one car load, there 
remained 5 hours and 30 minutes, 
and there was no unloading place 



between that point and the destina- 
tion. It was then reasonably ex- 
pected that the train would make 
the run within that time. A hot 
box developed on the engine tender, 
and another engine was procured, 
which developed leaks, and the 
failure of the two engines to work 
made delivery impossible within 
the time limit. The first engine had 
recently been overhauled, and 
there was no special reason for 
anticipating a hot box, and the 
second engine had worked well on 
its last previous trip; the defect 
which caused the delay first de- 
veloping on the run in question. 
Held, that the delay was caused 
by accidental or unavoidable 
causes, which could not be antici- 
pated or avoided by the exercise 
of due diligence and foresight 
United States v. Boston & M. R. 
R. 228 Fed. 915. 
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in the hauling of plaintiffs livestock, resulting in shrink- 
age. Held, the train was not an extra train, but one regularly 
operated and the contract that the livestock should be trans- 
ported on a certain day was not an engagement for a special 
service, prohibited by the Interstate Commerce Act.^® A 
shii)per of live stock entered into a special contract with 
the carrier and, in consideration of a reduced freight rate, agreed 
that he had examined and found in good order and condition the 
car provided for the transportation of his live stock; that he 
accepted the same, and agreed that as thus provided it was suit- 
able and sufticient for said purposes; that in case of delays of 
trains from any cause he was to feed, water, and take proper care 
of the stock at his own expense; and that the carrier was not 
bound to carry the stock by any particular train or in time for 
any particular market, or otherwise than with as reasonable dis- 
patch as its general business would permit. It was further agreed 
that, as a condition precedent to the shipper's right to recover 
any damages for loss or injury to the stock, the owner or person 
in charge of the stock should give notice in writing of his claim 
to the agent before the stock was removed from the place of 
delivery of the same, and before such stock was mingled with 
other stock. Upon the trial of an action brought by the shipper 
against the carrier, for damages in the value of one of the animals, 
alleged to have died, and on account of injuries to others, be- 
cause they were without food, exercise, or water during the per- 
iod of transportation, it appeared from the evidence that the 
plaintiff, before signing the contract, examined the car; that he 
failed to accompany the stock or make provision for their being 
fed, watered and cared for; that the stock were loaded at noon, 
left about three hours after being put upon the car, and arrived 
at a junction point at 7:30 p. m., where they remained in the car 
until the next afternoon, when they were transported, by the 
first scheduled train to their destination, reaching there at 5:30 
p. m. ; that the stock were transported on the first trains of the 
carrier scheduled between the initial point and their destination ; 
that the trains were run on schedule time; and that as no written 
claim, as provided in the contract, was presented to the carrier, 

20. J. W. Stewart & Son v. C. N. W. 486. 487. 
R. I. ft P. Ry. Co. (la. 1915). 151 
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it could not be held liable for negligcnce.^^ 

In a typical case it was held that while it is ordinarily 

the duty of the consignee to receive the goods when tendered 
and dispose of the same for what can be procured for them, 

and thus minimize the loss, this applies where the commodity has 
a market value and, can be readily disposed of for something of 
value: but where the article is second-hand, and of little or 
trifling value and unsalable, and after deducting for trouble and 
expense for handling the same there is so little left as to be in- 
significant and trifling and of no importance in value, the jury 
or judge can consider this in arriving at the damage done,** 
as excusing the consignee from accepting. A shipper fin- 
ished loading and billed out a car of vegetables as Mus- 
catine, la., destined to Kansas City, Mo., at 2:30 p. m., Oc- 
tober 2, 1911. The carrier had a train leaving Muscatine for 
Kansas City at 5 :57 p. m., on which a car of such freight, if 
ready, might have been taken. The vegetables were sent out on 
a train leaving Muscatine at 10:30 p. m., of the same day. The 
last mentioned train reached Eldon at 10:10 a. m. of October »/, 
where the shipper's car was set-out. The car was there re-iced 
and remained in the Eldon yard until the next train leaving for 
Kansas City at 9:05 p. m. of October 3, and arriving at Trenton, 
Mo., at 8:35 a. m. of October 4. Leaving the last-named sta- 
tion at 10 .05 a. m. of that day, it reached Kansas City at 8 ."05 p. 
m. ; and at 7 :00 a. m. of the following day, October 5th, it was 
placed at the team track in the railway yards, where it couid be 
imloaded. When opened up at the team track, the railroad wit- 
nesses said the refrigerator was still two thirds full of ice. It 
appears, however, that after placing the car in position to be 
loaded on October 1 until sometime during the day or evening 
after it arrived in Eldon on October 3, the car was not re-iced. 

At the lowest calculation there were at least four or five hours 
after the car was billed and before it left Muscatine. According 
to the shipper's testimony, the time was more than seven hours. 

21. Kent v. C. of Ga. Ry. Co. Ragsdale v. Southern Ry. Co., 119 
(Ga. 1915), 85 S. B. 1017; Wil- Ga. 627, 46 S. E. 832; Gilleland v. 

liams V. Central of Georgia Ry. ^' * N' ^' C^' ^^^ ^^- ^89. 47 S. 

E. 336; Southern Ry. Co. v. Toller- 
Co., 117 Ga. 830, 43 S. E. 980; son, 135 Ga. 74, 68 S. E. 798. 

Central of Georgia Ry. Co. v. 22, Poore v. Southern Express 

James, 117 Ga. 832, 45 S. E. 223: Co., (S. C. 1915) 86 S. E. 
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At Eldon, it required 5,000 pounds to fill the refrigerator. It ap- 
peared that under ordinary conditions a shipment of this kind 
from Muscatine ought to reach its destination in twenty- four 
hours; and that although the bill of lading did not require 
the carrier to take the car by any particular train, it was still 
bound to act in the premises with reasonable promptness and 
whether it did so act was a question of fact for the jury. A ver- 
dict of the jury for the plaintiff was sustained.'^ At 5 p. 
m., on Tuesday, April 8, 1913, a shipper delivered to the car- 
rier at Moreland, Ky., for shipment to the Union Stockyards in 
Cincinnati, Ohio, three car loads of cattle. The cattle which 
were not accompanied by the shippers, were not delivered to 
the consignees until 1 :4S p. m. on Wednesday, the 9th of 
April. In the ordinary course of transportation the cattle 
should have been delivered at the stockyards at 7 or 8 
o'clock in the morning of Wednesday, which would have 
been in time for the sale of cattle on that day. As it was, 
they were not received until the sales on Wednesday were 
over, and consequently the shippers sustained a los^ of $311.41. 
Held, that it was the duty of the carrier to explain the delay 
satisfactorily and not having done so the verdict should be sus- 
tained since the delay was unreasonable and unnecessary on its 
face.** A carrier is liable for an unexplained delay of 28 days in 
the average schedule time in the transportation of a shipment.*^ 
In a suit for damages against a terminal carrier for delay in 
transporting a corpse, where the only evidence of a delivery of 
the corpse by the receiving carrier to the terminal carrier is 
found in the shipper's statement that, as the terminal carrier's 
train was leaving the depot at Washington, he saw the coffin on 
a truck, in the absence of any evidence showing a course of 
dealing between these carriers by which placing and leaving a 
coffined body on a depot truck in the neighborhood of the 
terminal carrier's track constituted a tender or delivery to it for 
immediate transportation over its line, no inference can justly 
arise of a default on its part.** But in such a case the burden of 

23. Blessing v. C. R. I. & P. Ry. S. W. 1038, 1039. 

Co., (la., 1915), 150 N. W., 661. 25. Detmer-Wallen Co. v. D. L. 

24. Cincinnati. N. O. & T. P. & W. R. Co., 153 N. Y. S. 287. 

Ry. Co. V. Myers. (Ky. 1915). 178 26. Southern Ry. Co. v. Renes 
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proof was upon the shipper to show a tender or delivery of the 
corpse by the receiving carrier to the terminal carrier in reason- 
able time for transportation on the shipper's train, as an essential 
foundation for the breach of duty charged; and, failing to do 
this, as was the case, a peremptory instruction should have been 
given for the carrier as requested-^*^ Where a corpse was 
shipped over connecting lines of a railroad, and the train 
on the terminal carrier left five minutes after the ar- 
rival of the preceding carrier it is not chargeable with dam- 
ages fordelay from failure to receive the transportation of a corpse 
consigned to it and which was on such train. 28 Since the liability 
of the initial carrier is for any default whatever of any connecting 
carrier it is obvious its liability does not terminate with arrival 
at destination . There may be a delay in delivering as distin- 
guished from a delay in transporting. A contract for trans- 
portation of freight includes its reasonable delivery. Reason- 
able delivery depends upon the conditions existing at 
the place where the delivery is to be made. Ordinarily 
the small dealer or manufacturer receives and delivers his freight 
at the railroad company's warehouse, docks, or sidings. The 
manufacturer, who from time to time receives or ships car 
loads of freight, arranges with the company for a siding, and 
the freight is delivered at the consignee's siding, or at a partic- 
ular factory within his works. Under ordinary circumstances 
such delivery is reasonable, and being generally accorded, it 
may be required by all similarly situated. By making such de- 
liveries the company docs not, however, bind itself to do the im- 
possible, or to make deliveries at other factories where the con- 
ditions make such delivery impracticable.^^ So it is the 
duty of common carriers to maintain reasonable and proper 
facilities for the interchange of traffic, and for trans- 
ferring, switching and delivering without unreasonable delay or 
discrimination freight or cars destined to any point on their 
tracks or any connecting line, and the undertaking of the rail- 
road to transfer a car from one switching point to another im- 

(Ala. 1915) 68 So. 987, 989. (Ala. 1915), 68 So. 987. 990. 

27. Southern Ry. Co. v. Renes 29. N. Y. C. & H. R. R. Co. v. 

(Ala. 1916) 68 So. 987, 990. Gen. Elec. Co., 153 N. Y. S., 478, 

28. Southern Ry. Co. v. Rene.s, ^gg 
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poses upon it the obligation of delivering the car to connecting 
lines without unreasonable delay ; and, if it fails in this, and as a 
proximate consequence the goods became water-soaked and 
thereby damaged, it is liable. If, on the other hand, it delivers 
the car without unreasonable delay, and the delivering carrier, 
unreasonably delays in delivering the car and as a proximate 
consequence the goods are water-soaked and damaged, a case of 
liability is shown.*® In the absence of evidence explaining or 
excusing a delay, delay in transferring the car from one ware- 
house to the other where switching is required, is unreasonable 
as a matter of law.*^ In a typical case a carrier received 
an order to transport a car of chops from the warehouse 
of the consignor to the warehouse of the consignee, tHe 
two warehouses being in the same railroad yards. The 
car was not delivered until three days after the order was 
given. There was evidence to the effect that the ship- 
ment was in good condition when delivered to the initial 
carrier, and that no rain had fallen on it until 57 hours after the 
order to transport was given. Held, this evidence was suf- 
ficient to go to the jury on the question as to whether the car 
had been negligently delayed.'^ A rather unusual case was 
one in which an initial carrier held a shipment of roofing 
in transit for failure of the delivering carrier to pay its 
charges. While the shipment was held at the junction 
point the consignee notified the initial carrier that the 
roofing was needed to cover certain lumber which required to 
be covered for protection from the elements. The initial carrier 
refused to deliver the shipment to the delivering carrier for sev- 
eral days, during which period rain fell which damaged the lum- 
ber. Held, that the initial carrier was liable for the special 
damao^es resulting, since the damages could have been avoided 
by delivering the goods to the connecting carrier after the car 
ncr received notice of the use to which the roofing was to be 

30. L. & N. R. R. Co. V. Jones. 31. C. & W. R. R. Co. v. Lud- 

100 Ala. 263, 14 South. 114; Mi. den, 89 Ala. 612, 7 South, 471. 

Vernon Co. v. A. G. S. R. R. Co., Veitch v. I. C. R. R. Co.. (Ala. 

92 Ala. 296, 8 South. 687; Southern 1915), 68 So. 575. 577. 

Express Co. v. Saks, 160 Ala. 621, 32. Veitch v. I. C. R. R. Co.. 

49 South. 392. (Ala. 1915) 68 So. 575. 
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placed, and the probable consequences of such failure. The con- 
signee's loss did not arise from delay in transportation, nor from 
any cause for the prevention of which notice at the time of the 
contract was important, but from the failure to perform the 
simple duty to deliver the property, due to the faithlessness of 
the carrier's agent, at a time when the consequences thereof 
were fully disclosed.*' So a provision in the bill of lading that the 
owner or consignee should pay the freight before delivery does 
not authorize the initial carrier to hold the freight in transit un- 
til the delivering carrier pays its charges.'* An initial car- 
rier has no right to hold through freight until the con- 
necting carrier pays its charges, especially where it had the 
right to demand pre-payment of charges and did not do so, as 
the interests of the public require that common carriers settle 
their disputes either by agreement in the courts or before the 
Railway Commission. Shippers should not be subjected to delay 
and damage because of these disputes.'^ In this case special 
damages were awarded because delivery was delayed after the 
carrier was given notice such damages would accrue. In another 
tyjpical case a claimant shipped hogs from Kincaid, 111., to Na- 
tional Stockyards at East St. Louis. The stock was loaded after 
11 o'clock in the forenoon, arrived in East St. Louis about 5:30 
o'clock the next morning and placed on the tracks of the Stock- 
yards Company at 7 :50 o'clock that morning, about a quarter of 
a mile from the unloading chutes where they remained until a 
little after noon, when they were unloaded at these chutes. The 
market for that day closed at 12 o'clock noon. Five of the hog? 
were found dead at the time they were unloaded and others were 
not in good shape. It was apparent from the evidence that this 
condition was caused, partially at least by the heat. The proof 
tended to show that all the hogs, because of the condition in 
which they were received, had depreciated in weight, and the 

33. Quanah, A. & P. Ry. Co. t. 35. Railway Co. v. Lone Star 
R. D. Jones Lumber Co. (Texas Salt Co., 19 Tex. Civ. App. 676, 48 
1915), 178 S. W.. 858. S. W. 622; Railway Co. v. Lone 

34. Quanah, A. & P. Ry. Co. v. Star Co., 26 Tex. Civ. App. 631, 63 
R. D. Jones Lumber Co. (Texas S. W. 1025. Quanah, A. & P. Ry. 
1915) 178 S. W., 858, 862. Co- v. R. D. Jones Lumber Co. 

(Texas 1915) 178 S. W. 858, 860. 
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shipper was compelled to accept a lower price on a declining 
market because he could not sell in the forenoon of the day when 
they arrived in East St. Louis. The proof tended to show that 

shipments of the same kind from Kincaid, Christian county, to 
East St. Louis, were usually switched and placed at the chutes 
in question some time between 7 and 9 o'clock the morning after 
they were shipped from Kincaid. Held, that the verdict of a 
jury in favor of the shipper would not be disturbed on appeal.'* 
One common method to prove a reasonable schedule is for a 
shipper to address a letter to the carrier asking what time it 
will take to transport a shipment between the specified 
points. Since carriers are always eager for freight a reply is 
generally forthcoming, which of course is admissible. The doc- 
trine of the liability of the carrier for delay is being very broadly 
construed, so it has recently been held that where neither the 
carrier nor shipper had any knowledge that a shipment of beans 
was in an abnormal condition and would spoil after being in a 
closed car, after four or five days, the carrier is liable for damage, 
to the same caused through negligence in failing to transport the 
shipment within a reasonable time although such delay would not 
have caused damage to beans in a different condition.''^ And a 
railroad is not excused from a penalty provided for not prompt- 
ly transporting freight by a rule of the State Railroad Commis- 
sion, which excepts Sundays and legal holidays, where the ship- 
ment could have been transported on a Monday and was not be- 
cause the preceding Sunday was a legal holiday, and the custom 
in such cases was to observe the following day also as a holiday.'^ 
The importance of prompt transportation under modern com- 
mercial methods is apparent when it is considered that only re- 
cently a court laid down the doctrine that for unreasonable delay 
in transit, the purchaser of goods has a right to rescind the 
sale and the seller has a right of action against the carrier.'^ 

36. Fegser v. C. & I. M. Ry. Houston & T. C. R. Co., (Tex. 

Co., (111. 1915), 108 N. B. 709, 710. 1915), 179, S. W. 306. ^ 

37. ' Lyons v. Grand Trunk Ry. 39. Isbel-Brown Co. ▼. Stevens 

Co. of Canada, (Mich. 1915), 152 Grocer Co. (Ark. 1915) 175 S. W. 

N. W., 88, 89. 1158, 1159. 

38. Consumers* Lignite Co. v. 
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Furthermore, where delay in the delivery of a shipment causes 
the consignee a loss equivalent practically to its value he may 
refuse to receive it.*® The entire matter seems however, to 
be authoritatively settled by a recent decision of the United 

States Supreme Court. Carriers often defend claims for 
loss due to delay on the ground that the uniform bill of 
lading provides that the carrier does not agree to trans- 
port the shipment by any particular train or in time for any 
particular market.*^ There is some diversity of opinion among 
the state courts whether such a provision is valid. It has been 
held that in an action for negligent delay in the transportation 
of livestock it is proper for the court to refuse to 
charge the jury that the carrier is not required to move cattle 
within any particular time or for any particular market. On 
the other hand it has been said if there has been unreasonable 
delay in a shipment of live stock caused by the negligence of the 
carrier or by its servants, proximately resulting in loss and dam- 
age to the owners, stipulations in the live stock contract that 
they were not to be transported within any specified time, nor 
delivered at destination at any particular hour, nor in season 
for any particular market, and to be fed and cared for at the 
owner's expense, while in the carrier's hands, does not furnish 
a ground for the carrier for avoidance of liability, for, while not 
under obligation to transport the live stock to destination in 
any specified time it was its duty to transport them within a 
reasonable time, for a negligent breach of which duty it may be 
held liable for the resulting loss and damage.** The method of 
proving what is a reasonable time for transportation is not 
necessarily the puzzling question it is supposed to be. Previous 
shipments made by the carrier between the same points, sched- 
ules published by the carrier, statements by its agents as to the 
time of transportation, experience of other shippers from the 
same locality, are all competent evidence to show what is a rea- 
sonable time. Very recently it was held that in an action for in- 
juries through delay it is competent evidence for the shipper to 

40. Central of Georgia Ry. Co. Bowers & Son, (Tex. 1915), 175 
V. Goodwater Mfg. Co., 69 So. 344. S. W., 861, 862. 

41. G. C. & S. Rv. Co. V. J. A. ^2. Hunt v. St. L. I. M. & S. 

Ry. Co. (Mo. 1915), 173 S. W. 61 62. 
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prove that a shipment made by another shipper from the same 
point of origin arrived at destination a day earlier.** 

The case of the N. Y. P. & N. R. R. Co. v. Peninsula Produce 
Exchange of Maryland, 240 U. S. 34, **V6 finally settles one of 
the disputed questions of section three of the uniform bill ol 
lading. Section three provides among other things as follows: 
**No carrier is bound to transport said property by any partic- 
ular train or vessel, or in time for any particular market or 
otherwise than with reasonable dispatch, unless by specific 
agreement indorsed hereon." Attorneys for shippers have al- 
wavs contended that this provision really did not mean anything. 



43. Norfolk & W. Ry. Co. v. A. 
J. Steele & Son (Va. 1915), 86 S. 
E. 124, 127. 

The time required by a common 
carrier other than the defendant 
to transport goods between two 
points is evidence of the time that 
ought to be taken by the defend- 
ant. Ehigemann v. Delaware, L. & 
W. R. Co. (N. J. 1916) 97 Atl. 152. 

Evidence that a shipment of 
live stock arrived several hours 
later than usual time taken in con- 
nection with testimony of the 
shipper that he took a passenger 
train after live stock train and did 
not see any washout or cause for 
delay makes a prima facie case 
for delay on the part of the carrier. 
Sikes V. St. Louis ft S. F. R. Co., 
(Mo. 1915) 176 S. W., 255. 

A conunon carrier is bound to 
deliver the property which he un- 
dertakes to transport at the point 
of discharge safe and uninjured at 
the peril of liability, except where 
the injury has resulted from some 
cause excepted in a contract (oth- 
er than negligence), which is a 
matter of defence, the onus of 
proving which is upon the car- 
rier. The shipper has nothing 



to do but to show the injury, and 
the carrier becomes at once 
prima facie liable, and remains so 
until he shows that said injury re- 
sulted either from an act of God, 
the public enemies, or a cause from 
which he had exempted himself 
legally in a special contract Also 
see Johnstone v. Railroad, 39 S. C. 
55, 17 S. E. 512. Piero v. South- 
ern Express Co. (S. C. 1916) 88 
S. E. 269. 271, 272. 

In an action instituted by a ship- 
per of perishable goods against a 
common carrier, on account of the 
defendant's breach of duty to safe- 
ly and promptly transport the 
goods and deliver the same to the 
consignees at destination, where 
it is alleged that the carrier receiv- 
ed the shipment in good order, and 
did not properly take care of the 
goods, and did not safely and se- 
curely carry and convey them, and 
did not deliver them in good order, 
particular acts of negligence need 
not be alleged. Louisville, etc., R. 
Co. V. Warfield & Lee, 129 Ga. 
473, 59 S. E. 234. Louisville & N. 
R. Co. V. McHan (Ga. 1916) 87 S. 
E. 889. 890. 

43H. 36 Sup. Ct. 230 ; 60 L. Ed— 
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The carrier's liability at common law was to transport the goods 
within a reasonable time. It was held that what was a reason- 
able time was a question for the jury to decide after taking into 
consideration all the facts of the case. Thus in the case of 
perishable produce, a reasonable time would mean greater ex- 
pedition than in the case of coal. The carriers however have 
taken refuge behind this provision in the bill of lading in de- 
clining claims for delay. The facts in the case were as follows: 
On May 26, 1910, the Peninsula Produce Exchange of Maryland 
delivered to the New York, Philadelphia & Norfolk Railroaa 
Comj)any at Marion, Maryland, a carload of strawberries for 
transportation to New York City. The property was delivered 
at destination some hours later than the customary time of ar- 
rival and suit was brought to recover damages for failure to 
make the market. On the ground that by failing to make the 
market, the railroad did not transport with reasonable dispatch, 
the shipper secured a judgment in the court of appeals of Mary- 
land, 122 Md. 215, 89 Atl. 433. An appeal was taken to the 
Supreme Court of the United States on two questions which 
were as follows: 1. Does the Carmack amendment impose on 
the "initial carrier" liability for delay occurring on the line of its 
connection without physical damage to the property? 2. Was 
the shipper entitled to recover because its shipment failed to 
arrive in time for the market of May 28th, when the regulations 
under which the shipment moved were published in tariffs duly 
on file with the Interstate Commerce Commission, which pro- 
vided that: "No carrier is bound to transport said property by 
any particular train or vessel, or in time for any particular mar- 
ket, or otherwise than with reasonable dispatch, unless by spe- 
cific agreement indorsed hereon." The Supreme Court held that 
under the Carmack amendment the initial carrier was just as 
liable for damages due to delay on the line of a connecting car- 
rier as for any other damage. Concerning the second question, 
that is, liability for failure to meet the market, the court said 
that it was the duty of the jury to award damages for failure to 
transport with reasonable dispatch and if the jury found that it 
was not reasonable dispatch to make the market on a certain 
date, it was justified in awarding damages for such failure. The 
Supreme Court, however, did not directly pass on what would 
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be the correct measure of damages. It appeared that in the trial 
court a wrong measure of damages had been used but the case 
was not reversed on this account because the state court held 
the the railroad had not been injured by using the wrong meas- 
ure of damages and the Supreme Court of the United States held 
that the determination of this question involved no federal ques- 
tion. The correct measure of damages in case of a delay in 
transit which results in a decline in the value of shipment on 
arrival is, under the uniform bill of lading, the difference between 
the invoice value of the shipment at the time and place of ship- 
ment and the market value of the shipment upon arrival, plus 
the freight charges if prepaid.** 

3. Loss by Fire. Very often cars burn either while awaiting 
transportation or while awaiting delivery. In the former case 
it has been held that where a shipper owning an ele- 



44. The state decisions general- 
ly affirm the doctrine that car- 
riers of live stock and perishable 
produce are held to a stricter sche- 
dule of transportation than in the 
case of other freight 

The fact that shippers rely on 
reaching a certain market by a 
definite time is also of consider- 
able weight. 

Hunt V. St. L. I. M. & S. Ry. Co.. 

(Mo. 1915) 173 S. W., 62. 
Wall V. N. P. Ry. Co. (Mont. 

1914) 145 Pac, 291. 

Watson V. U. P. R. R. Co. (Mo. 

1915) 178 S. W.. 871. 

Karr v. B. & O. R. R. Co. (W. Va. 

1915) 86 S. E., 43. 
Blessing v. C. & T. P. Ry. Co. (la. 

1915) 150 N. W.. 661. 

C. N. O. ft P. Ry. V. Myer (Ky. 
1915) 178 S. W., 1038. 

Veitch V. I. C. R. R. (Ala. 1915) 

68 So., 575. 
G. C. & S. Ry. Co. V. Bowers & 



Son, (Tex. 1915) 175 S. W, 

861. 
Hunt y. St. L. I. M. ft S. Ry., 

(Mo. 1916) 173 S. W., 61. 
Norfolk ft Western Ry. Co. v. 

Steele ft Son, (Va. 1915) 86 

S. E. 124. 
Lyons v. G. T. Ry. Co., (Mich. 

1915) 152 N. W., 88. 
The foregoing cases discuss the 
provision referred to in the bill of 
lading and hold that while the car- 
rier is not an insurer of a sched- 
ule, it is neyertheless bound to 
transport with reasonable prompt- 
ness and whether it does so in a 
particular case is a question of 
fact for the Jury. 

It has also been held that in an 
action for injury through delay, it 
is competent evidence for the ship- 
per to prove that a shipment made 
by another shipper from the same 
point of origin arrived at destina- 
tion earlier. Norfolk ft W. Ry. v. 
Steele ft Son (Va. 1915 86 S. E., 
124. 
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vator situated on a switch track, loaded a car with 
corn, which the carrier moved to a convenient point for placing 
in its train, where it was destroyed by fire over night, there is a 
delivery to the carrier, and it is liable for the loss although no 
bill of lading was in fact issued. The Carmack Amendment, al- 
though providing that a bill of lading shall be issued, docs not 
provide that liability shall not attach until issued.*^ 

4. Damage by Flood. As previously noted a flood is not ne- 
cessarily an Act of God, so as to relieve a carrier from liability. 
Only recently it was held that where freshets were to be expect- 
ed at certain seasons of the year the fact that freight was dam- 
aged from a tremendous flood although not an unprecedented 
one was not such an Act of God as relieved the carrier from lia- 
bility.*« 



45. Morrison Grain Co. ▼. M. 
P. Ry. Co. (Mo.). 170 8. W. 404, 

It has been held that the failure 
of a carrier to move a carload of 
lumber after being made ready for 
shipment and notice thereof, ren- 
ders it liable for the loss of the 
lumber by its subsequent destruc- 
tion in the burning of adjacent 
property without the carrier's 
fault. Greene ▼. Louisville & N. R. 
Co., 163 Ala. 138. Moore on Car- 
riers, 3rd Ed., p. 320. 

But it has also been said that a 
common carrier is not liable for 
injury to a shipper's goods by a 
fire, for which it was not respon- 
sible, although the goods were ex- 
posed to injury by negligent de- 
lay in transmission, as the delay 
cannot be deemed the proximate 
cause of the injury. Moore on Car- 
riers, 2nd Ed., p. 318; and cases 
cited. 

46. International A G. N. Ry. 
Co. v. Penney, (Texas 1915), 178 

S. W. 970, 971. 
A carrier is not liable for loss or 



damage to goods while in its pos- 
session, occasioned through an act 
of Ck>d, such as a flood; but the 
act of God which would excuse a 
common carrier for loss of or in- 
jury to goods must be the immedi- 
ate or proximate, and not the re- 
mote cause of the loss. Moore on 
Carriers, 2nd Ed., p. 318. 

But it is not essential to the ex- 
emption of a carrier from liability 
for loss of or injury to goods dur- 
ing their transportation, that the 
damages result solely from any 
one of the exceptional causes, such 
as the act of God or a public ene- 
my^ or the sole fault of the owner, 
it not being liable if two or all of 
such causes combine to produce 
the injury, if the carrier itself is 
without fault. Where a common 
carrier merely fails to make 
prompt delivery of goods, and 
they are thereby lost in an un- 
precedented storm, it will be pro- 
tected from liability, the act of 
God, and not its negligence, being 
the proximate cause. Moore on 
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5. Loss Through Freezing. • Considerable controversy has 
arisen concerning liability for loss occasioned by freezing. 
Some shippers believe that the carrier is liable for all such dam- 



Carriers, 2nd ed., p. 318; and cases 
cited » 

Whether the loss of Goods in- 
trusted to a common carrier is to 
be attributed to inevitable neces- 
sity not arising from the interven- 
tion of man and which no human 
prudence could have avoided, is 
a question of fact for the Jury. 
Moore on Carriers, 2nd ed. p. 319. 

Other instances pro and con are 
as follows: 

As between a failure without 
proper cause to deliver goods from 
a freight depot upon demand at a 
time when there was no reasonable 
ground to apprehend damage by 
flood and an unprecedented flood 
which a day later submerged the 
depot and damaged the goods, the 
flood, and act of God, and not the 
failure to deliver, was the proxi- 
mate cause of the damage. 

Atchison, etc., Ry. Co. v. Henry, 
78 Kan. 490, 97 Pac. 465, 18 L. 
R. A. (N. S.) 177. 

Where the flood which injured 
a shipment of eggs appeared so 
suddenly and with such magnitude 
and force that its advent could not 
be anticipated nor its consequences 
averted by the exercise of human 
care and foresight it was the prox- 
imate cause of such injury, and 
negligent delay if any, of the car- 
rier in transporting the eggs, 
whereby they were exposed to the 
flood, was but the remote cause. 

Lightfoot V. St. L. & S. F. R. 
Co. 126 Mo. App. 532, 104 S. 
W. 482. 

A carrier is not liable for a loss 



of property in shipment through 
an act of God, which could not rea- 
sonably have been foreseen, al- 
though but for its previous negli- 
gence, by which the shipment was 
delayed, the property would have 
escaped the danger, and the loss 
would not have occurred. In such 
case the negligence is not the prox- 
imate cause of the injury. 

Empire State Cattle Co. v. At- 
chison, etc., Ry. Co., 135 Fed. 
135, judg. aff'd 147 Fed. 457, 
77 C. C. A. 601, and 147 Fed. 
457, 77 C. C. A. 607. 

Delay of a carrier in transport- 
ing goods, whereby they come in 
the path of a flood, and are de- 
stroyed by an act of Qod, is not a 
proximate cause of their injury. 
Elam V. St L. & S. F. R. Co., 
117 Mo. App. 453; 93 S. W. 
851. 

Negligent delay of a carrier in 
moving goods, not so unreasonable 
as to amount to a conversion, will 
not render it liable for the los of 
goods after they have been carried 
to their destination and are there 
destroyed by an act of God before 
their delivery. 

Rodgers v. Missouri Pac. Ry. Co. 
88 Pac. 885. 

Where the negligence of a car- 
rier operates as a contributive ele- 
ment proximate to injury to goods, 
even though such injury is to some 
extent caused by the act of God, 
the carrier is liable as though the 
negligence was the entire cause of 
the loss. 
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ages. On the other hand many carriers contend that freezing is an 
act of God which relieves them from liability. A great many 
freezing claims arise in the case of shipments of perishable pro- 
duce moving in ventilator cars. If the shipper directs that the 
vents be left oi)cn and the goods are frozen as a result, the car- 



Gratiot Street Warehouse Co. v. 
Missouri, etc., Ry. Co., 124 Ma 
App. 5*5. 102 S. W. 11. 

Where a consignment of flour 
was delivered to a carrier for ship- 
ment and was retained four days 
before being forwarded, the carrier 
was liable for the damage caused 
by a cyclone on the morning of the 
next day after its arrival at its 
destination, since the negligence 
of the carrier, resulting in the de- 
lay at the place of shipment, con- 
tinued to be an active cause until 
the consignee had a reasonable 
time after their arrival within 
which to remove the goods. 

Alabama G. S. R. R. Co. v. J. 
A. Elliott & Son, 150 Ala. 381; 
43 So. 738. 9 L. R. A. (N. S.) 
1264. 

In Bell vs. Pac. R. Co. 177 111. 
App. 374 it was held that there 
was negligence of the carrier in 
the failure to properly care for 
cattle shipped from Rock River. 
Wyoming to South Omaha. Ne- 
braska. A severe snow storm de- 
layed the shipment enroute caus- 
ing the loss of some of the cattle 
and depreciation of the rest. 
Some of this loss could have been 
prevented by greater care of the 
carrier and a Judgment for the 
shipper was sustained on the 
ground that the severe snow 
storm, though an act of God and 
the proximate cause of the dam- 
age, was so mingled with the neg- 



ligence of the carrier as not to re- 
lieve the railroad from liability. 
On February 12, 1907 the E. M. 
Leonard Produce Co. shipped a car 
of potatoes from Ault, Colorado, to 
Los Angeles, California. There 
was a delay in transshipment to 
a connecting carrier of four days 
at Salt Lake City so that the car 
was not moved from Salt Lake 
City until February 22nd, and was 
stopped at Lund, Utah, by a wash 
out on the line which occurred 
there on the 22nd. The Court held 
that under the stipulated facts the 
car would have reached Ault, 
Utah on the 18th or 19th but for 
the negligence of the carrier and 
sustained a judgment for the 
shipper over the defense of an act 
of God. 

Leonard Produce Co. vs. U. Pac. 
R. Co. 180 111. App. 415. 

Where the baggage of a pas- 
senger from Cincinnati to New 
York was by error of the carrier 
forwarded by a slow train when 
it should have been sent on the 
through express and the train con- 
taining the baggage was overtaken 
by an unusual and unexpected 
flood by which the baggage was 
destroyed the court held that: 

"The Act of God which ex- 
cuses the carrier must not only 
be the proximate cause of the 
loss, but the better opinion is 
that it must be the sole cause. 

And where the loss is caused by 
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rier claims that the damage is the fault of the shipper. If the 
shipper directs the vents be kept closed and the weather turns 
warm suddenly, the produce heats and as a result spoils, then it 



the Act of God if the negligence 
of the carrier mingles with it as 
an active and co-operative cause, 
he is still responsible." 
In line with this principle many 
authorities hold that where the 
unnecessary delay of the carrier 
subjects the goods in his posses- 
sion to a loss by an Act of God 
which they would not otherwise 
have met with, the delay is of it- 
self such negligence as will make 
him liable for the loss. We are in- 
clined to think that this is the cor- 
rect doctrine. 
Wald vs. PitUburgh C. C. & St. 

L. R. R. Co., 162 111. 545. 
In Ormsby vs. Union Pacific R. 
R. Co. 2 McCrary (U. S.) 48 Fed. 
705, a delay of one day was hela 
to be unnecessary and negligent 
on the part of the carrier and to 
entitle the shipper to judgment for 
the loss. 

"The loss must be the proxi- 
mate result of a cause as to 
which the carrier has exempted 
himself from liability in order 
that he shall be relieved under 
such exemption and the excepted 
cause of liability must be the 
sole cause of the loss, for if the 
negligence of the carrier mingles 
with it as an active and co-oper- 
ative cause the carrier will be 
responsible." 

Also see 6 Cyc. 397 and note 90. 
In Green-Wheeler Shoe Co. vs. 
Chicago, Rock Island & Pacific 
Railroad Company reported in 5 
L. R. A. (N. S.) 882; 106 N. W. 498, 
an Iowa case, the point is squarely 



decided and thoroughly considered. 

The Court Said: 

**We have presented for oui- 
consideration the simple ques- 
tion whether a carrier who by a 
negligent delay in transporting 
goods, has subjected them, in 
the course of transportation, to 
a peril which has caused their 
damage or destruction, and for 
the consequence of which the 
carrier would not have been lia- 
ble had there been no negligent 
delay intervening, is liable for 
the loss, * * * In an action on 
contract the party who is at fault 
is only liable for such conse- 
quences as arise according to 
the usual course of things from 
his breach, or such as may rea- 
sonably be supposed to have 
been in the contemplation of 
both parties at the time the con- 
tract was made as the probable 
result of the breach.* * But m an 
action of tort, and the present 
case is of that character, recov- 
ery is not limited to the conse- 
quences within the contempla- 
tion of the parties, or either of 
them but includes all the con- 
sequences 'resulting by ordinary 
natural sequence, whether fore- 
seen by the wrong doer or not, 
provided that the operations of 
the cause of action is not in- 
terrupted by the intei-vemion 
of an independent agent or ov- 
erpowering force, and that but 
for the operation of the rauso 
of action the consequence would 
not have ensued*. ♦ ♦ Now 
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is also claimed that this is the fault of the shipper. However, a 
shipper of perishable produce is justified in acting upon the be- 
lief that his shipments will be transported in the usual time 



while it is true that the defend- 
ant could not haye anticipated 
this particular flood, and could 
not have foreseen that its negli- 
gent delay in transportation 
would subject the goods to such 
a danger, yet it is now apparent 
that such delay did subject the 
goods to the danger, and that 
but for the delay they would 
not have been destroyed; and 
defendant should have foreseen 
as any reasonable person could 
foresee that the negligent delay 
would extend the tin^ during 
which the goods would be liable 
in the hands of the carrier to 
be overtaken by some such cas- 
ualty, and would therefore in- 
crease the peril that the goods 
should be thus lost to the ship- 
per.* ♦ It is not sufficient for the 
carrier to say by way of excuse 
that, while a proper and diligent 
transportation of the goods 
would have kept them free from 
the peril by which they were in 
fact lost, it might have subjected 
them to some peril Just as great. 
He cannot speculate on mere 
possibilities." 

To the same effect see the fol- 
lowing cases: 

BibbBroom Com Co. v. Atchison, 
T. & S. F. R, Co., 69 L. R. A. 
509. 

National Rice Milling Co. vs. 
Sew Orleans & C. R. Co., 132 
La. 615. 34 Ann. Cases 1099. 

Am. & Eng. Enc. of Law (2nd 
Ed.) Vol. 13, Page 722. 



A. G. S. R. Co. vs. Elliott, 150 
Ala. 381 A. L. R. A. (N. S.) 
1264. 

A. 6. S. R. Co vs. Quarles 145 
Ala. 436, A. L. R. A. (N. S.) 
867. 

Tate vs. Mo. Pac. Ry. Co. 157 

111. App. 105. 
M. C. R. Co. vs. Curtis, 80 111. 

324. 
G. So. R. Co. vs. Barfleld, 1 Ga. 

App. 203. 
Ferguson vs. Southern Ry. Co. 

74 S. E. 129, (S. C.) 

Ct. L. & S. F. Ry. Co. vs. Drey- 
fus, 141 Pac. 773 (Okla.)/ 

B. & O. R. Co. vs. Keedy, et. al., 

75 Md. 320. 

Fentiman vs. A. T. & S. F. R. Co, 
98 S. W. 939 (Tex.) 

Wabash R. Co vs. Sharper 76 
Neb 424. 

The burden of proof is upon the 
carrier to show it is free from 
fault where the proximate cause 
of the loss was an Act of God. 
Where an Act of God causes in- 
jury to property in the hands of 
common carrier, and such act is 
the sole cause of such injury then 
the proof of such fact is a per- 
fect shield. But if there be any 
negligence on the part of the car- 
rier, which if it had not been pres- 
ent the injury would not have hap- 
pened notwithstanding the Act of 
God the carrier cannot escape se- 
sponsibility. Anu the onus is up- 
on the carrier to show, not only 
that the act of God was the cause, 
but that it was the entire cause. 
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and as a matter of law it is not negligence for him to direct that 
the ventilators be kept closed to prevent damage by freezing.*^ 
So it is the duty of a carrier to apprehend that at certain seasons 



because it is only when the act of 
God is the entire cause that the 
carrier can be shielded. 

Slater v. So. Carolina Ry. Co., 
29 S. C. 96, 6 S. B. 936. 

National Rice Milling Co. v. 
New Orleans & C. R. Co, 132 
La. 615, 34 Ann. Cases 1099. 

Joliffe V. Northern Pacific R. Co. 
100 Pac. 977. 

Hayes v. Kennedy 41 Pa. 378. 

Graham v. Dayis, 4 Ohio State 
362. 

Richmond & D. R. Co. v. White. 

88 Ga. 805, 15 S. E. 802. 
Montgomery & W. P. R. Co. v. 

Moore. 51 Ala. 394. 

McCarthy vs. L. & N. R, Co. 102 
Ala. 193. 

Central R. Co. vs. Mitchell 91 N. 
E. 735 (Ind.) 

Read vs. Spalding 30 N. Y. 630. 

Dunoon v. N. Y. C. R. Co. 3 Lans. 
265. 

Fentiman v. A. T. & S. Fe. R. 
Co. 44 Tex. Civ. App. 455. 

Perkins v. C. C. C. & St. L. Ry. 
Co.. 183 111. App. 531. 

Railroad Co. v. Summerour, 139 
Ga. 545. 

Prelly Co. v. R. Co. 120 Minn. 

Lyon V. R. Co. 165 N. C. 143. 
295. 

Union Express Co. v. Graham, 
26 Ohio St. 595 

Adams Express Co. v. Stellan- 
ers, 61 111. 184. 

Fentiman A. T. & S. F. R. Co. 
98 S. W. 939 (Tex.) 



47. Watson V. Union Pac. R. 

Co. (Mo. 1916), 178 S. W. 871, 872. 
The general rule is that the 

freezing of goods of perishable 

nature while en route is an act of 

God for which the carrier is not 

liable unless caused by unneces* 

sary delay in transportation or by 

careless exposure to the cold. 

Vail V. Pacific R. Co., 63 Mo. 230. 

Wolf V. American Express Co., 
43 Mo. 422, 9/ Am. Dec. 406. 

Swetland v. Boston, etc., R. Co., 
102 Mass. 276. 

Wing V. New York, etc., R. Co. 1 
Hilt. (N. Y.) 235. 

The carrier is liable where goods 
are frozen owing to its negligence 
either in shipping at a season of 
the year when a freezing spell 
might reasonably be anticipated or 
in not properly taking care of the 
shipment during freezing weather. 

Hewett V. Chicago, etc., R. Co., 
63 Iowa 611. 

Fox V. Boston, etc., R. Co., 148 
Mass. 220, 19 N. E. 222. 

McGraw v. Baltimore, etc., R. 
Co., 18 W. V. 361, 41 Am. Rep. 
696. 

Michigan Cent. R. Co. v. Bur- 
rows, 33 Mich., 6. 

Milton V. Denver, etc., R. Co., 1 
Colo. App. 307, 29 Pac. 22. 

Pierce v. Southern Pac. R. Co., 
120 Cal. 156, 47 Pac. 874. 

Hinton v. Eastern R. Co., 72 
Minn. 339, 75 N. W. 373. 

However, it has been held that 
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of the year shipments of perishable produce are liable to freeze.** 
But where a shipment of perishable produce is made in a montli 
when freezing weather is not unusual and the shippers direct the 
carrier to leave open a vent in the car, they can not recover for 
loss caused by severe but not unprecedented cold weather.** So a 

shipper of apjjles is bound by the act of his agent, whom he em- 
ploys to haul the apples from his orchard to the railroad, in or- 
dering the carrier to keep the vents open to destination, by rea- 
son of which the apples are frozen owing to a blizzard 
coming up while in transit.^® However, the carrier 
must not contribute to the injury by any negligent act of 
its own. A carrier is liable for injuries to potatoes caused by 



a carrier was not liable where 
fruit, for example, was delivered to 
it for shipment when the tempera- 
ture was below freezing point on 
forwarding the fruit on date of re- 
ceipt instead of retaining in stor- 
age until warmer weather. 

Tucker v. Pennsylvania R. Co. 11 
Misc. Rep. (N. Y.) 366, 32 N. Y. 
Supp. 1. 

Tiemey v. New York Cent, etc., 
R. Co., 76 N. Y. 305. 

But a carrier is not responsible 
for a loss or injury incurring from 
any inherent, natural infirmity or 
tendency to damage or deprecia- 
tion or decay of the goods in the 
course of transportation or caused 
by some act of the shipper. 

B. F. Schwartz & Co. v. Erie R. 
Co., 32 Ky. Law Rep. 777, 106 
S. W. 1188. 

Carpenter v. Baltimore & O. R. 
Co., 6 Pen. (Del.) 15, 64 Atl. 
252. 

McGraw v. Baltimore & O. R. 
Co., 18 W. Va. 361, 41 Am. Rep. 
696. 



Abilene & S. Ry. v. Ward, (Tex 
as 1915) 178 S. W. 638. 

Of course, the carrier must fur- 
nish suitable means of transporta- 
tion and must use proper care to 
transport the commodity safely to 
destination. This obligation means 
that the commodity must be prop- 
erly safeguarded from weather 
conditions during transit. In case 
the kind of appliance ordered by 
the shipper is furnished because it 
is assumed by him that such a 
car will carry the commodity safe- 
ly through to destination, the fact 
that it does not is not the negli- 
gence of the carrier but the mis- 
fortune of the shipper. The car- 
rier has done everything necessary 
for it to do and cannot be charged 
with negligence. 

48. Young V. Maine Cent R. Co. 

(Me. 1915), 93 Atl., 48. 60. 

49. Abilene & S. Ry. Co. v. 
Ward (Texas 1915) 178 S. W., 638, 
611. 

50. Abilene & S. Ry. v. Ward, 
(Texas 1915). 178 S. W. 638, 340. 
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freezing in spite of the fact that the bill of lading contains a nota- 
tion that the shipper assumes the risk of freezing, where the ship- 
ment was delayed four days in transit, as the carrier cannot ex- 
empt itself from liabilities through negligence. A carrier cannot 
excuse delay in transporting freight on account of shortage of 
cars and unprecedented amount of business, where it accepts 
a shipment without notice of such facts to the shipper.^^ And a 
carrier of potatoes, which was in charge of the loading and trans- 
portation, is liable for injuries from freezing,^^ especially where 
the evidence showed there was no straw in the car* or any other 
precaution to anticipate changes in temperature.^' A carrier of 
bananas under contract whereby a messenger traveled with the 
shipment to advise regarding its protection against cold, which 
carrier twice disregarded the messenger's request en route to 
house the bananas, could not escape liability on the ground that 
the messenger did not ask that the fruit be protected at desti- 
nation after they had been exposed to low temperatures and 
were frozen.^* 

While the rule is well established that in the event of an un- 
reasonable delay in the carriage of goods the carrier will be 
held liable for all losses or damages consequent thereon, yet 
the mere fact that a delay has occurred is not sufficient to 
charge a carrier, unless it appears that such negligent act was 
in truth the proximate and not merely the remote cause of 
loss. It may be held, taking into account the nature of the 
property, its liability to be injured by freezing weather, the dis- 
tance from the point of shipment to the place of destination, the 
favorable condition of the weather when the property was de- 
livered to the carrier, and its liability to change at that season 
of the year, that the carrier was liable for damage to the property 
because the delay was the immediate and proximate cause of 

51. Daoust V. Chicago, R. I. & Atl., 48, 49. 

P. R. Co.. 149 Iowa 650, 128 N. W. 52. St. Louis, I. M. & S. R. Co. 

HOC. 34 R. L. A. (N. S.) 637; y. Hudgins Produce Co., (Ark. 

Unionville Produce Co. v. Cnicago 1915, 177 s. W. 400. 
B. & Q. Co.. 168 Mo. App. 168. 153 
S. W. 63; Missouri K. & T. Ry. 
Co. V. Stark Grain Co.. 103 Tex. 

542. 131 S. W. 410. Young v. 54. Illinois Cent. R. Co. v. Free- 

Mpinr Cent. R. Co. (Mo. 1915), 93 man. (Tex. 1916). 182 S. W. 369. 



53. St. Louis. I. M. & S. R. Co.. 
(Ark. 1915). 177 S. W. 400. 401. 
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that damagc.^5 So it may be stated that while a shipper of live 
stock, in tendering cattle for shipment is aware of weather con- 
ditions and assumes the risk of such conditions, yet the railroad 
has possession of the shipment as a common carrier and is re- 
quired to exercise a degree of care that a reasonable, cautious, 
and prudent man would, under like circumstances.^* In a typical 
case of live stock injured by freezing it was held that in trans- 
porting a car of cattle, and shunting it on a side track the carrier 
was bound to exercise reasonable care in so placing it as not to 
unnecessarily expose the cattle to the inclemency of the weather, 
and, if it did place the car where it was unnecessarily exposed, 
it was a fair question for the jury whether the carrier exercised 
reasonable care to protect the stock while there, or, if the exercise 

of such care so required, to remove the cattle from the car if 
reasonably essential for their protection. Even though cattle 
might not freeze with the therqiometer at 26 degrees above zero, 
when exposed to the wind moving at ten miles an hour, if allow- 
ed to remain in such condition a long time, it cannot be said that 
they might not freeze on the subsequent journey. The com- 
pany was not required, as a matter of law to maintain a switch 
engine at its junction, but it was required to do all in the care of 
stock delivered to it for carriage reasonable and necessary for its 
proper care and protection, and whether it was bound to place 
the car in a position where it might be unloaded or remove it 
from its exposed condition in which it had placed it depended 
entirely upon the ordinary care which was exacted from it. Of 
course there might be circumstances under which cattle might 
freeze without fault on the part of the carrier, but in this case 
it was a fair question for the jury whether the defendant ex- 
ercised ordinary care in the protection of the cattle during trans- 
portation, and, if it failed so to do, whether the cattle were in- 
jured and lost in consequence of such omission.^" 

6. Refrigeration. \'ery frequently shipments must move un- 



55. Young V. Maine Cent. R. 327, 330. 

Co. (Me. 1915), 93 Atl., 48, 50. 57. GoLsch v. Chicago. M. & St. 

56. Golsch V. Chicago, M. & St. p^ Ry^ (i^^a 1915), 153 N. W. 827, 
P. Ry. Co., (Iowa 1915), 153 N. W. 330, 331. 
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der refrigeration. The law imposes upon carriers the duty of fur- 
nishing cars properly iced. In addition to this requirement 
there may be a contractual obligation as well to furnish an iced 
car at a certain time and place.^* 

When the carrier, however, furnishes the car, the shipper 
must use due diligence in loading particularly if the car is sent 
to a small town where there are no icing facilities, A typical case 
follows: A shipper of peaches who should ordinarily have 
loaded a car in 10 hours took 34 hours to do it, by which time the 
ice which had filled the bunkers melted so that it would no long- 
er protect the shipment. The carrier receipted for the peaches 
as in apparent good condition. As soon as the car was loaded, it 
was taken to a re-icing station and at once re-iced. Held, that 
when the carrier sent the railroad car fully iced to a small place 
where there was no icing station, it had fulfilled the duties 
incumbent upon it and, if the shipper unnecessarily delayed 
the car until the ice had melted below the safety point, the car- 
rier could not be held liable for the results.^^ However, it is in- 
cumbent on the shipper when he finds that the railroad has not 
complied with its contract to furnish an iced car to do all that he 
can to mitigate his damages, and, notwithstanding the fact that the 
car was not properly iced, the jury has a right to find that he 
pursued the proper course in loading his peaches, and in mak- 
ing all possible effort to get them to a market and dispose of 
them to the best advantage.*® Once the cars are in the possession 
of the carrier, it is necessary for it to follow the route given by 
the shipper for icing and in case it deviates from the route it is 
liable for any damage whatever, no matter if caused by the act of 
the shipper or other agencies for which ordinarily the carrier 
would be relieved from liability. Thus a shipper of plums and 
peaches from Appleton, N. Y., to New York City, noted on the 
bill of lading to re-ice at Kendall and Karner. The carrier devia- 
ted its cars to its west shore division and re-iced at Frankfort in- 

58. St. Louis, I. M. & S. Ry. Co. (Tex. 1915), 174, S. W., 714. 

V. Tilby. (Ark. 1915) 1V4 S. W.. 60. St Louis. I. M. & S. Ry. Co. 

1167. 1169. V. TUby, (Ark. 1915), 174 S. W. 

69. St. L. & S. W. Ry. v. Granc, 1157^ 1159, 
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stead of Karncr. The provisions in a contract of affreight- 
ment for the re-icing of perishable fruit and naming the 
points at which such re-icing is to take place, are very sub 
stantial and important provisions of such contract. Where 
there is a deviation from the agreed route, the carrier be- 
comes an insurer and cannot avail himself of any excep- 
tions in the contract.^^ In the Maghee Case the court 
said: **\Vhen a carrier accepts goods to be carried with a 
direction on the part of the owner, to carry them in a particular 
way, or by a specified route, he is bound to obey such direction ; 
and if he attempts to perform his contract in a manner diflferent 
from his undertaking, he becomes an insurer, and cannot avail 
himself of any exceptions in the contract." The deviation here 
destroyed the entire contract, including the above quoted pro- 
vision and rendered the carrier liable for all damages to the ship- 
ment.^2. 

7. Rough Handling. It must be remembered a carrier of live 
stock is only required to use ordinary care in their transporta- 
tion.^^ But even though a train may move at a proper speed and 
make the trip on schedule time, this will in no manner relieve 
the company from the consequences of any negligence in the man- 
ner of caring for stock being transported during any necessary 
delay at stations or when moving on the road.** Where it ap 
pears that live stock are delivered in a sound or uninjured condi^ 
tion to the initial carrier and the stock is delivered to consignee 
at destination in an injured condition, a prima facie case is made 
against the carrier and the burden rests upon it to show that 



61. Maghee v. Camden & Am- 
boy R. R. Co., 45 N. Y. 514, 6 Am. 
Rep. 124; Johnson v. N. Y. C. R. R. 
Co., 33 N. Y. 610. 88 Am. Dec. 416; 
Green-Wheeler Shoe Co. v. C. R. I. 
& P. R. Co., 130 la., 123, 106. N. 
W., 498, 5 L. R. A. (N. S.), 885, 8 
Ann. (^as. 45. 

62. McKahan v. American Ex- 
Co., 209 Ma.ss. 270, 95 N. E., 785. 39 
L. R. A. (N. S.) 1046, Ann. Cas. 
1912B, 612; Thorley v. O. S. S. Co. 



(1907) 1 K. B. 660; Klsh v. Tay- 
lor (1911) 1 K. B., 625; I. G. v. 
Macandrew & Co. (1909) 2 K. B. 
360; Balian & Sons v. Joly, Vic- 
toria & Co., 6 T. L. R. 345. Lynch 
V. N. Y. C. & H. R. R. Co., 153 N. 
Y. S., 633, 637. 

63. Houston & T. C. R. Co. v. 

Lindsey, (Tex. 1915), 175 S. W., 
708. 711. 

64. Golsch V. Chicago M. & St. 

P. Ry. Co., (Iowa 1915), 153 N. W. 
327, 329. 
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such injured condition resulted from the inherent nature or 
natural propensities of the animals.^^ The liability of a carrier 
of goods does not cease until the goods are unloaded from the 
car and delivered to the consignee, or placed in a storehouse pro- 
vided for that purpose, and, where the character of the shipment 
is such that it would be impracticable to place it in the carrier's 
storehouse, the carrier's liability as such, and in the absence of 
contract providing otherwise, continues until the car is located 
at destination, where such cars are usually unloaded, or at some 
convenient place at the request of the consignee.** Of course, 
under the federal act known as the Twenty-eight Hour Law, 
(printed in the appendix), the carrier is bound to unload cattle 
and feed, water and rest them for five hours.***/6 



65. Gulf, C. & S. F. Ry. Co. v. 
King, (Texas 1915), 174 S. W. 960, 
962. 

Evidence that a carrier's stock 
pen at a division point was muddy, 
that a shipper's cattle were com- 
pelled to drink muddy water, and 
had difficulty in getting sufficient 
water, and could be fed only by 
throwing the hay upon ground, 
without any showing of injury to 
the cattle, is insufficient to sustain 
an action against the carrier. Pat- 
terson V. Chicago & A. Ry. Co. 
(Mo. 1916)182 S. W. 1034, 1035. 

In an action for damages to a 
shipment of cattle, where it ap- 
peared that during transportation 
some of the cows calved prema- 
turely, evidence as to whether 
rough handling and Jolting during 
the transit would cause such calv- 
ing, in view of evidence upon which 
the jury might find rough handling 
and Jolting, was admissible to 
prove a cause of the calving. 
Greening v. Chicago & N. W. Ry. 
Co. (Mo. 1916) 183 S. W. 1121. 

66. Chicago, R. I. & P. Ry. Co. 



V. Stouffer, (Ind. 1916), 111 N. E. 
809. 

66H. Act June 29, 1906, c. 3594, 
§1, 34 Stat. 607 (Comp. St. 1913, 
§8651), provides that no railroad, 
whose road forms any part of a 
line of road over which animals 
shall be conveyed from one state or 
terrKory into or through another 
state or territory, shall confine 
them for longer than 28 consecutive 
hours without unloading them for 
rest, water and feeding. A shipment 
of horses from a point in Ont?"*'). 
Canada, to a point in British Col- 
umbia, passing through Michigan 
and Illinois en route, was confined 
in excess of 28 hours while being 
transported from a point in Michi- 
gan into and through the state of 
Illinois to a point therein where 
the animals were unloaded. Held, 
that this constituted a violation of 
the statute, the point of origin of 
the shipment and its final destina- 
tion not being material. Grand 
Trunk Ry. Co. v. United States, 229 
Fed. 116. 

Where, in an action for dam- 
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ages to an interstate shipment of 
cattle from delay in transporta- 
tion, it appeared that the cattle 
were given the rest required by 
the federal 28-hour law, and that 
claimant's right to recover was 
based on the carrier's failure to 
give additional time for rest, the 
carrier's liability depended on the 
terms of the shipping contract 
and duties arising therefrom by 
operation of law; and hence the 
carrier's failure to give the addi- 
tional time anticipated by the ship- 
per did not render it liable in the 
absence of a contract stipulation 
relative to such additional time. 
Kent V. Chicago, B. & Q. R. Co. 
(Mo. 1915) 176 S. W. 1105. 

In an action by shippers o^ live 
stock for delay in transit, where 
the shipment was interstate and 
required at least 60 hours to make, 
the jury should have been instruct- 
ed with reference to the require- 
ments of the federal law as to the 
unloading of cattle for resting, 
watering and feeding. Interna- 
tional & G. N. Ry. Co. V Landa & 
Storey (Tex. 1916) 183 S. W. 384. 

In an action by shippers of live 
stock for delay in transit, wliere 
the claimants read in evidence 
part of the contract of shipment, 
the clause that the live stock were 
not to be transported within any 
specified time, etc., not contrary 
to the federal statute touching the 
watering, etc., of live stock in 



transit, and not an attempt to con- 
tract against the carrier's negli- 
gence, was admissible as showing 
the entire contract International 
& G. N. Ry. Co. y Landa ft Storey 
(Tex. 1916) 183 S. W. 384. 

The federal acts, declaring that, 
save under specified circumstances 
a shipment of live stock shall not 
be confined to the cars for more 
than 28 consecutive hours, did not 
abrogate the duty of the common 
carrier to feed, water, and rest 
the animals as reasonable neces- 
sity might require, but merely pro- 
vided a maximum beyond which 
stock could not be confined; there- 
fore a carrier cannot Justify its 
act, in confining stock without 
food and water for an unreason- 
able period of time, on the ground 
that it was within the maximum 
prescribed by statute. Texas & P. 
Ry. Co., V McMillen (Tex. 1916) 
183 S. W. 773. 

Where an interstate carrier's 
filed tariffs for the transportation 
of animals provided for feeding in 
transit and prescribed particular 
prices for feed when animals were 
held for a greater or less time than 
15 days, there being no limitation 
on the time, a carrier's contract ta 
feed animals in transit without 
reference to time would be valid 
if the same privilege was allowed 
to all shippers. Klink v Chicago, 
R. I. ft P. Ry. Co., 219 Fed. 437. 
(58. 
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1. Negligent Acts in General. Not only is the carrier liable for 
negligence during transit but it may be guilty of negligent acts 
after arrival for which it is responsible. If it improperly stores 
the freight, or does not take the right care of it, it is responsible. 
So where a carrier of live stock agrees to dip cattle in an ar- 
senic dip, it is liable if it fails to properly clean its pens in which 
it had given them a petroleum dip so that the oil left in the pens 
niiNcs with the arsenic and thereby injures the cattle.^ 

2. Notice of Arrival. After the carrier has brought the goods 
to destination the weight of authority seems to be that it is its 
duty to give notice to the consignee that the goods are on hand. 
But in several states it is held that the carrier has discharged its 
duty as such when it has transported the goods to the place they 

1. Missouri, K. & T. Ry. Co. of S. W., 880. 
Texas v. Cauble (Texas 1915) 174 
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were destined to, that it is the duty of the consignee to be there 
to receive them, and that the liability of the carrier after so trans- 
porting them, even without notice to the consignee of the arrival 
of the goods, is that of a warehouseman only.^ In New York 
contrary rule is established. There the carrier is 



me 



2. 2 Hutch, on Carriers, §§702 
and 711. 2 Hutch, on Carriers, 
§708. Stevens & Russell v. St. 
Louis Southwestern Ry. Co. (Tex. 
1915) 178, S. W., 810. 814. 

It is presumed that the co:. -t^n- 
ee will know of the time of the ar- 
rival of goods in the ordinary 
course, and it is not necessary, un- 
less made so by contract, in order 
to change the' carrier's relation to 
the goods to warehouseman to no- 
tify the consignee, unless there has 
been an unusual delay in shipment; 
but where there was an unusual 
delay and no notice was given to 
che consignee the railroad was li- 
able to the consignor as carrier, 
and the provision in the bill of lad 
ing for a return of the shipment in 
ten days if not accepted, required 
notice to the consignee and in ab- 
sence of notice the railroad was li- 
able for their loss by fire. Danci- 
ger Bros. v. Chicago R. L & P. Ry. 
Co. (Mo. 1916) 182 S. W. 120, 121. 

On the performance of his con- 
tract of carriage in any case, his 
high obligation as carrier, making 
him practically an insurer of the 
property entrusted to him, ceases; 
but if, for any reason, the owner 
therefore does not receive it at the 
place of destination, the carrier is 
dnder the milder duty of exercising 
ordinary care for its safety, until 
it is called for, redelivered, or dis- 
posed of in some legal way. He 
can neither abandon it nor leave 



it exposed to known danger of loss, 
destruction, or injury. Brown 
Shore Co. v. Hardin (W. Va. 1916) 

87 S. E. 1014. 

Where a carrier on being notified 
of the refusal of the original con- 
signee to pay for the goods inform- 
ed the consignor, after investiga- 
tion, that it located the goods and 
indorsed on the original bill of 
lading a statement that they were 
reconsigned to another, a new con- 
tract of shipment was entered in- 
to which was binding on the car- 
rier, even though not consented to 
by the original consignee, and the 
carrier was liable to the second 
consignee for failure to deliver the 
goods. A. E. Myers & Co. v. Nor- 
folk Southern R. Co. (N. C. 1916) 

88 S. E. 149, 150. 

The notice which a carrier is re- 
quired to give to the consignor of 
goods which have been taken from 
its possession by process of law is 
to enable the consignor to protect 
his interest, and was satisfied by 
a notice given shortly after 'the 
property was taken, when, under 
the circumstances, no notice could 
possibly have given the consignor 
an opportunity to protect himself. 
Danciger v. Atchison T. & S. F. 
Ry. Co. (Mo. 1915) 179 S. W. 800. 

Where goods were consigned to 
the shipper at the residence of the 
purchaser by bill of lading with 
draft attached providing for notice 
to purchaser, and the purchaser 
did not accept the goods, there be- 
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charged with the duty of notifying the consignee of the 
arrival of the goods. So in Massachusetts it has been stated that 
it seems too clear for argument that unreasonable failure to 
ieliver, or, in the case of carriage by water, unreasonable failure 
o notify the consignee of arrival, is a "failure to carry out and 
perform" the carrier's contract.* Furthermore it seems that the 
notice of arrival should be reasonably specific so as to notify the 
consignee of what the shipment is. So a receiver of freight en- 
gaged in the millinery business may be excused for failure to 
respond to a notice sent to it by a railroad which specifies that 
the carrier has on hand a shipment of shoes consigned to such 
person, although it afterwards appears that such shipment really 
consisted of velvet, and can recover damages for delay in deliv- 
ery of the velvet.* But it is the duty of consignees at non-agency 
^^tation. under the provisions of the uniform bill of lading, to 
look out for the arrival of their freight, and they are not entitled 
to notice of samc.^ Hence a stipulation which provides that 
where the packages are consigned to a station where the carrier 
has no agent, the shipper authorizes and dJtects the carrier up- 
on arrival of the train, by day or night, and regardless of the 
weather, to deposit the goods or packages upon the platform 
whether there be anyone there to receive them or not, "and the 
shipper agrees that the carrier's liability shall end upon such de- 
])Osit, and that such deposit shall be considered a delivery to 
the consignee," does not require notice to be given to the con- 
signee of the arrival of freight nor in any way guarantee that 
the freight train will move by schedule, or be there at a certain 
time.^ But, of course, the shipment must be transported with 



ing a local custom that the 
railroad company should no- 
tify the shipper within 48 hours if 
a car is refused or not accepted 
upon arrival, its failure to give 
such notice was a breach of con- 
tract, although the purchaser had 
not notified the railroad that he 
refused to unload the car. South 
Deerfleld Onion Storage Co. v. 
New York. N. H. & H. R. Co. 
(Mass. 1916) 111 N. E. 367. 



3. Norway Plains Co. v. B. & M. 
R. R., 1 Gray, 263, 61 Am. Dec. 
423; Mansur* v. New England Mu- 
tual Marine Ins. Co., 12 Gray, 520, 
526. Ideal Leather Goods Co. v. 
Eastern S. S. Corporation, (Mass. 
1915), 107 N. E., 525, 527. 

4. A. E. Wood & Co. V. M. C. R. 
Co. (Mich. 1915). 151 N. W., 601. 

5. Morrison Tent & Awning Co. 

V. I. C. R. R. Co, (Mo. 1915), 175 
S. W., 220, 222. 

6. Morrison Tent & Awning Co. 
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reasonable despatch.*^ In an action for the value of a ship- 
ment of onions while in defendant carrier's possession, where 
there was evidence that the shipment on arrival was never re- 
moved to a storage house, and no evidence that the car was ever 
located on the carrier's unloading track, or at any other con- 
venient place, its liability was not^changed from that of a common 
carrier to a warehouseman.'' 

Notice to Consignor. It seems that the weight of authority 
is to the effect that where the consignee refuses to accept or fails 
to accept a shipment, the shipper should be notified. But in 
order to enable a consignor to recover damages for the failure 
of the carrier to notify it of the refusal of the consignee to ac- 
cept shipment, it is necessary to show the damages resulting.* 

In a typical case the purchaser of certain leather goods desired 
to return them to the seller in order to divest itself of title. The 
carrier (a vessel) delayed the shipment and did not notify the 
consignee of the arrival of the goods until three months after 
the arrival of shipment at destination. The shipper (the pur- 
chaser), sued for damages both for conversion and for the dam- 
age caused through the negligent delay, as the consignee refused 
to accept the goods. Damages were recovered before a jury. 
'! he consignor, notwithstanding a letter of the consignee 
written prior to shipment, refusing to receive the goods, had 
the right, as against the carrier at least, to assume that upon 
notification of their arrival the consignee might decide to accept 
them. It owed no duty to the carrier to acquaint it (the carrier) 
with the contents of the letter; nor, if it had done so, would the 
legal duty of the carrier have been changed. Moreover, the 



V. I. C. R. Co., (Mo. 1915), 175 S. 

W.. 220. 221. 

6«/2. See infra, Chapter III. 2. 

7. Chicago, R. I. & P. Ry. Co. v. 
Stouffer. (Ind. 1916), 111 N. E. 809. 

a Wien V. N. Y. C. & H. R. 
R. Co., 152 N. Y. Supp. 154, 157. 

The question presented is very 
intricate, and one upon which in 
former years text writers have dis- 
agreed, although at the present 



time the law seems well settled. 

Hutchinson on Carriers, 3rd Eidl- 
tion, page 720, calls attention to 
the fact that cases have held that 
if the goods are refused by the 
consignee, the carrier from that 
time simply holds them as a ware- 
houseman, and if stored safely its 
liability is at an end. However. 
Hutchinson then goes on to say. 
Section 721: 
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burden of proof was upon the carrier to show that the non- 
performance of its undertaking was for a cause which relieved 
it from liability. And the shipper was entitled to recover dam- 



"But the better opinion would 
seem to be that the carrier would 
be bound to presume, from such 
refusal, that the consignor was 
still the owner of the goods, and 
that, to relieve himself from his 
responsibility as carrier, it would 
be necessary for him to store 
them, either in his own ware- 
house or with some responsible 
warehouseman, and give notice of 
the fact to such consignor or 
owner. If, however, the consig- 
nee be the owner, the notice of 
the storing of the goods, if they 
are not retained by the carrier in 
his own warehouse, -should be 
given to him. so that he may 
know where to call for them if 
he should so wish. Accordingly, 
where gooas were intrusted to 
an express carrier, with instruc- 
tions to collect the price of them 
upon delivery, it was held to be 
liable for their loss by deprecia- 
tion in value, the goods having 
been kept by the carrier at the 
place of destination, without no- 
tice to the consignor, for nearly 
a month after they had been 
tendered to the consignee, and 
not taken by him, because he 
was not then prepared to pay 
for them, although he had sev- 
eral times promised to call and 
pay for them. But the carrier 
will not be required to give notice 
to the consignor that the con- 
signee refused to accept the 
goods where such notice has 
been given by the consignee." 

Moore en Carriers, 2nd Edition, 



page 400, states the rule as fol- 
lows: 

"It is quite generally held that 
when goods sent by a common 
carrier have arrived at their des- 
tination, and have been tendered 
to and refused by the consignee, 

the contract for their carrriage 
has been performed, and after 
the consignee has had a reason- 
able time to call for and receive 
them, the carrier becomes mere- 
ly a warehouseman, and respon- 
sible for the care of a warehouse- 
man in protecting the consignor's 
interest and is not bound as a 
general rule to notify the con- 
signor of the non-acceptance of 
the goods by the consignee." 
However, Moore does not cite 
the cases which hold a contrary 
doctrine; the majority of which are 
very much more recent than the 
cases he cites. Moore's statement 
of the law is erroneous, and does 
not seem borne out by a review 
of the cases. The Encyclopedia of 
Law & Procedure, page 474, lays 
down the same rule as Moore 
states, but the American & English 
Encyclopedia on Law, Second Edi- 
tion, Volume 5, page 222, states the 
rule to be the same as laid down in 
Hutchinson. The very recent cases 
all take the view that notice must 
be given to the consignor. More- 
over, careful analysis of the cases 
cited as sustaining the view that 
notice need not be given to the 
consignor, show distinguishing 
facts and circumstances. In M. C. 
R. R. V. Harville, 136 111. App. 243. 
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ages, either nominal or otherwise.' And under the Carmack 
Amendment, the initial carrier is liable, not only for the 
negligent acts and omissions of its employes, but for 
those of connecting carriers resulting in any loss or dam- 
age to the goods en route,^® and also for any loss or dam- 
age resulting from the failure of the final carrier to noti- 
fy the consignee of the arrival of the goods at destination, and 
for its failure, on the consignee's refusing to accept them, to 
store the goods for the account of the shipper or to exercise prop- 



the Court said, p. 253: 

"There is no authority which 
holds that on refusal of freight 
by a consignee or non-delivery 
through other obstacles, no- 
tice is not required by the con- 
signor or persons known by 
the carrier to be owners or 
interested in the goods. The 
law is the other way." 

To the same effect are the fol- 
lowing cases: 

Fine v. Barrett, 142 N. Y. S. 533, 
81 Misc. 234. 

Ala. Grt. So. Ry. v. McKenzie, 
77 S. E. 647, 139 Ga. 410. 

N. C. & St. L. Ry. Co. v. Dreyfus- 
Weil Co., 150 Ky. 333. 

Carrizzo v. N. Y. S. & W. Ry. Co., 
123 N. Y. S. 173. 

Freiberg v. Ry.. 30 O. Circt. Ct., 
669. 

M. C. R. R. V. Harv'ille, 136 111. 
App. 243. 

M. K. & T. Ry. V. Groce. 106 S. 
W. 720. 

L. & N. Ry. V. Duncan & Orr, 
137 Ala. 446. 

American, etc.. Express Co. v. 
Wolf, 79 111. 430. 

American Express Co. v. Wett- 
stein, 28 111. App. 96. 

Block V. U. S. Express Co., 68 

Atl. 183. 
M. K. & T. Ry. V. Jenkins. 35 



Tex. Civ. App. 429. 

Beedy v. Pacey, 60 Pac. 56. 

Am. Sugar Ref. Co. v. McGhee, 
96 Ga. 27. 

From the foregoing authorities 
and the citations which they dis- 
cuss it seems the modern weight 
of authority is that in case of a re- 
fusal of goods by the consignee, 
the carrier is bound to give notice 
to the consignor. 

9. Ideal Leather Goods Co. v. 
Eastern S. S. Corporation, (Mass. 
1915). 107 N. E.. 525, 526. 

10. Adams Express Co. v. Cron- 
inger. 226 U. S., 491, 33 Sup. Ct., 
148. 57 L. Ed.. 314, 44 L. R. A.. (N. 
S.). 257; Kansas City Southern 
Ry. Co., V. Carl, 227 U. S., 639. 33 
Sup. Ct., 391. 57 L. Ed.. 683; Gal- 
veston, H. & S. Ry. Co. V. Wallace, 
223 U. S., 481, 32 Sup. Ct.. 205, 56 
L. Ed., 516; Atlantic Coast Line 
Ry. V. Riverside Mills, 219 U. S., 
186, 31 Sup. Ct. 164, 55 L. Ed., 167. 
31 L. R. A. (N. S.). 7; Becker v. 
Pa. Ry. Co., 109 App. Div. 230. 

96 N. Y. Supp., 1; Earnest v. D. 

L. & W. R. Co., 149 App. Div. 330. 

134 N. Y. Supp., 323; Coovert v. 

Spokane, P. & S. Ry. Co.. 80 Wash. 
87. 141 Pac. 324; Norfolk & W. 

R. Co., V. Stuart Draft Co., 109 Va. 

184, 63 S. E., 415. Wein v. N. Y. 

C. & H. R. R. Co., 152 N. Y. Supp. 

154, 156. 
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er care in holding them for him.^®^ Where perishable goods, in 
good condition when loaded, were kept in a closed car 14 days 
after arrival before notice to the shipper, there being a local cus- 
tom that the shipper should be notified within 48 hours after 
arrival of a car if delivery could not be made, it was held that 
the jury could find that the resulting loss was caused by the 
railroad's negligence ;^i since a local or special custom of a 
carrier regulating the delivery of goods forms a part of 
the contract of shipment, unless it is contrary to law or some 
provision in the contract.^^ g^t when a shipment arrives on 
time, and the transit is ended, and the carrier puts the 
goods in its warehouse to await delivery to the consignee, 
its liability as carrier ceases, although no notice is given 
to the consignee, and it is thereafter liable only as a ware- 
houseman; but the liability of a carrier does not cease 
immediately upon the prompt arrival of goods at its destination, 
but only after the lapse of a reasonable time for their removal 
by the consignee, and the time when the liability as carrier ceases 
may depend upon special contracts or local custom.^^ 

3. Consignee's Right to Inspect. Although, as will appear, 
it has been held in the case of order-notify shipments that the con- 
signee has not even the right to inspect a shipment unless the car- 
rier is directed to permit it by the consignor, the same rule ap- 
parently does not hold good in case of C. O. D. express ship- 
ments. It has recently been held that where an express com- 
pany received four dresses from a dress maker shipped C. O. D. 
to a customer with instructions not to deliver until the full 
amount had been paid, the customer nevertheless had a right 
to a reasonable opportunity to inspect them before paying for 
them and the express company is not liable for the value there- 
of, for allowing such inspection which resulted in the rejection 
of three of the dresses by the customer.^* And, in general, the 

101/2. American Merchants' 12. South Deerfield Onion Stor- 

Union Exp. Co. v. Wolf, 79 111., 430; age Co. v. New York. N. H. & H. 

N. C. & St. L. Ry. Co. v. Dreyfuss- R. Co.. (Mass. 1916), 111 N. E. 367. 

Weil Co.. 150 S. W., 321, 150 Ky., 13. Danciger v. Atchison, T. & 

333. S. F. Ry. Co., (Mo. 1915), 179 S. W. 

11. South Deerfield Onion S. Co. 800. 

V. New York, N. H. & H. ft Co., 14. Southern Express Company 

(Mass. 1916), 111 N E. S^*". 068. v. Grace, (Miss. 1915), 68 So. 172 
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consignee always has the right to inspect a shipment before ac- 
cepting it, and the carrier is not liable for permitting such in- 
inspection. So where a consignee of goods examined them while 
in the car without permission of knowledge of the railroad com- 
pany, and it was not shown to have been negligent, the railroad 
company is not liable for allowing the inspection.^ ^ Where sel- 
lers of hay sent out circulars reciting that they guaranteed their 
grade and would bill all cars inspection permitted, the railroad 
company was not liable for allowing inspection of a car sent un- 
der a bill of lading prohibiting inspection unless provided by law 
or permission was indorsed on the bill or given in writing by 
the shipper.^* It takes something more than mere delivery of a 
carload of freight at the unloading place to constitute a delivery of 
the subject of the transit into possession of the consignee. Rea- 
sonable opportunity for determining whether the carrier has per- 
formed its contract or not is required. If the property is found 
upon inspection, with reasonable diligence, to have been render- 
ed worthless, or to have been materially injured while in the 
possession of the carrier, the consignee is not bound to accept 
the setting out of the car as a delivery of its burden. The con- 
signee is not obliged to accept regardless of condition. He is 
entitled to reasonable time and opportunity to inspect the pro- 
perty and to reject it if rendered worthless or materially injured 
in the transit, or to take it without acceptance as having been 
transported according to contract.^ ^ 

4. Conversion. W here a railroad fails to deliver property, or 



15. Kim City Lbr. Co. v. Atl. 
Coast Line R. Co.. (N. C. 1916), 88 

16. EJm City Lbr. Co. v. Atl. 
Coast Line R. Co., (N. (.. 1916), 88 
S. K. 109. 

17. Hutchinson on Carriers (3d 
Ed.) 733: Elliott on Railroad.s, No. 
1528. That is elementary. Berger- 
Crittendon Co. t. C. M. & St. P. 
Ry. Co. (Wis. 1915). 150 N. W., 
496, 501. 



It is, generally speaking, the 
duty of the consignee to take de- 
livery of the shipment, eren though 
damaged, and afterwards present 
a claim against the carrier. 
Moody V. So. Ry. Co., 79 S. C. 

297; 60 S. E. 711. 
Moore on Carriers, 2nd. ed., p. 
251 et seq. 

The reason for the rule is that 
the consignee cannot by design 
nor to promote his convenience de- 
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delivers the property to the wrong consignee, it is liable for con- 
version. The question as to when conversion arises is very in- 
teresting. Sometimes the mere refusal of the caiVier to deliver i? 
not a conversion. Thus, where the bill of lading authorized the 
carrier to leave goods on the platform of a non-agency station and 
the train was 50 minutes late, the consignee not being there to 



prive the carrier of the right to 
terminate by delivery its liability 
as insurer within a reasonable 
time. Where goods are conveyed 
to the place of destination and the 
consignee does not accept, or re- 
fuses to receive the goods, the car- 
rier may discharge itself from 
further responsibility, except as 
warehouseman, by storing the 
goods in its warehouse, or in that 
of some responsible third party, and 
the goods are then subject to its 
lien for storage as well as trans- 
portation charges. After notice is 
sent to the consignor, or owner, 
and the goods held in storage for 
a reasonable length of time, if the 
consignee still refuses to receive 
the goods, the lien may be enforc- 
ed as provided by law, and the car- 
rier will be discharged from fur- 
ther liability upon accounting for 

'the proceeds. 

If the goods are of a perishable 
nature, and it becomes a matter of 
necessity to sell to prevent a 
total loss, the carrier may sell 
them after giving reasonable no- 
tice of time and place of sale, and 
retain its freight and charges from 
the proceeds. The sale in sucn 
case is not in virtue of its lien, 
but in the interest of the owner. 
However, in order to relieve itself 
from liability the carrier must de- 
liver the goods in good condition, 

and is not justified in abandoning 



them or negligently exposing them 
to injury even if the consigiitee 
neglects or refuses to accept or 
receive them after notice of their 
arrival. Moore on Carriers, 2nd 
ed., p. 259. 

The consignee is not warranted 
in refusing to receive the goods on 
account of damage or depreciation 
in value resulting from delay in de- 
livering, but upon notice of their 
arrival should receive them and 
dispose of them to the best ad- 
vantage, and the measure of dam- 
ages he is entitled to recover will 
be the difference between the 
amount he would have realized if 
prompt delivery had been made 
and the amount actually realized. 
He is entitled to recover only to 
the extent of the actual injury. 

Mills V. National Steamship Co., 
5 N. Y. Supp. 258. 

Adams Express Co. v. McDon- 
ough, 6 Ohio Cir. Ct. Rep. 539. 

New Orleans, etc., R. Co. v. Ty- 
son, 46 Miss. 729, 1 Am. Ry. 
Rep. 474. 

Howe V. Oswego, etc., R. Co., 56 
Barb. (N. Y.) 121. 

Nettles V. South Carolina R. Co., 
7 Rich. L. (S. C.) 190, 62 Am. 
Dec. 409. 

The receipt of goods damaged, 
but yet of some value will not be 
regarded as a waiver of claim for 
damages, and failure to receive 
such goods within a reasonable 



78 



THE LAW OF LOSS AND DAMAGE CLAIMS 



receive the freight, and the carrier thereupon placed it in a ware- 
house, the key to which was left at a neighboring residence, 
it was not liable for conversion.^* And a delivery by a 
carrier upon the order of the consignee to a third person is a 
complete bar to an action by the shipper for misdelivery.^^ How- 
ever, where the agents of an initial and connecting carrier chang- 



time will entitle the carrier to 

offset a claim for storage against 

the consignee's claim for damage. 

Gulf, etc., R. Co. V. Boston, 4 

Tex. Civ. App. Cas., sec. 66. 
Galveston, etc., R. Co. v. Van 
Winkle, 3 Tex. Civ. App. Cas., 
sec. 442. 
So, if the goods are so damaged 
as to be unsafe for removal from 
the station, and the carrier fail to 
repair, if they are capable of re- 
pair, acceptance cannot be requir- 
ed of the consignee. Moore on 
Carriers, 2nd ed., p. 261. 

So, shortage of goods does not 
justify a refusal to accept, and if 
they are sold for freight and stor- 
age charges the consignee has no 
right of action. Moore on Carriers, 
2nd ed., p. 261. 

The consignee is not bound to 
accept, however, where only one- 
third of the goods are tendered, 
and there is no evidence that they 
are the original goods shipped. 
Chicago, etc., R. Co. v. Warren, 

16 111. 502. 
Hutchinson on Carriers, 3rd ed., 
section 1365, well states the rule 
as follows: 

"As a general rule, the doc- 
trine that where goods are in- 
jured the owner may abandon 
them as for a total loss and sue 
for their value does not apply to 
contracts of affreightment. The 
fact, therefore, that the goods are 



injured upon the journey, 
through causes for which the 
carrier is, responsible, does not 
of itself justify the consignee 
in refusing to receive them, but 
he must accept them and hold 
the carrier responsible for the 
injury. Where, however, the 
damage is such that the entire 
value of the goods is destroyed 
the consignee may refuse to re- 
ceive them and sue the carrier 
for their value. Thus where a 
patented machine, while being 
transported from the manufac- 
turers, was so injured as to be 
practically worthless and to cost 
as much to repair it as to buy a 
new one, it was held that the 
consignee was justified in refus- 
ing to receive it, and might re- 
cover from the carrier the value 
of the machine and the amount 
paid for carriage with interest 
from the time when it should 
have been allowed. But where 
one of a number of boxes ship- 
ped was missing, it was held that 
the consignee was not justified 
in refusing to receive the bal- 
ance, but was bound to accept 
them and hold the carrier for 
the missing portion." 

18. Morrison Tent & Awning 

Co. V. I. C. R. R. Co., (Mo. 1915). 
175 S. W., 220, 222. 

19. Mutual Limiber Co. v. 

Southern Ry. Co., (S. C. 1915), 84 
S. E. 994, 995. 
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ed the bill of lading on a shipment of horses from the order of 
the shipper, notify a bank, to a straight shipment to the bank, 
without the consent of anyone except the caretaker, who had 
no authority, there was a joint conversion and both carriers are 
liable to the shipper for the value of the shipment. The meas- 
ure of damages in this form of action against the carrier — that 
is, as for conversion — is the value of the goods at the place of 
destination, less the cost of transportation, and with interest 
thereon under the state statute, (if so provided), if the jury sees 
fit to give it.2^ In case of conversion the tort involved in the con- 
version operates to dispel the beneficial provisions of the contract 
of shipment vouchsafing special privileges and rights to the tort- 
feasor and remits the matter to be reckoned with on the obliga- 
tion of an insurer. Because of the tort the law immediately cre- 
ates a new relation between the parties independent of the con- 
tract, in that the carrier is deemed to have abandoned the con- 
tract of shipment. In this view it is therefore said he may not 
thereafter insist upon a stipulation that his liability shall be limit- 
ed to a certain sum. But there is doubt w^hether in case of a 
conversion a released rate would not be binding. As a matter of 
fact, there should be no reason for holding the carrier liable for 
greater damages for conversion in case of goods shipped under 
limited liability than in any other kind of case. Moreover, a ship- 
ment under a released rate is really one under a special contract 
authorized by law, and, under the Interstate Commerce Act, to 
permit a greater recovery than the value on which the rate is bas- 
ed, would seem an unauthorized departure from the published 
tariflf.21 It has also been held where the carrier is guilty of a con- 
version of the goods he cannot escape liability on the ground 
that the owner failed to present a notice of his claim according to 
the terms of the shipping contract.22 So also it has been held, the 
delivery of goods by a railway company, at a station and to a 

20. 3 Hutchinson on Carriers Co. (Missouri 1915), 178 S. W.. 292, 
(3rd Ed.), p. 1640. 295. 

21. 1 Hutchinson on Carriers A carrier converting goods ship- 
i'6d Ed.), 432 et seq. ped under a contract limiting lia- 

22. 1 Hutchinson on carriers bility to a specified sum at which 
(3d Ed.), 445. People's State Sav- the goods are valued is, notwith- 
Ings Bank v. Missouri, K. & T. Ry. standing the contract, liable for the 
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person to whom the same were not consigned, constituted a con- 
version, and made the company liable for the full value of the 
goods, although the contract of shipment fixed upon the 
goods a valuation less than their real value in consideration of 
the rate of freight being reduced, there being nothing in the 
terms of the contract which would relieve the carrier from 
damages occasioned by its own negligence in making a 
wrong delivery. 23 And where a carrier is guilty of a con- 
version arising from its refusal to deliver a shipment upon 
payment of the proper transportation charges until a claim it 
has against the owner is satisfied, punitive damages are recover- 
able.2* An express company receiving shipments of intoxicating 



full value of the goods. St. Louis, 
L M. & S. Ry. Co. v. Wallace, 
(Tex. 1915) 176 S. W. 764. 

Where a carrier transported 
freight to a wrong place, and there 
sold it as unclaimed freight, it 
converted it and was liable for its 
full value, though the contract of 
shipment fixed a less sum as val- 
ue, and though a carrier merely los- 
ing freight may rely on the limited 
liability. St. Louis I. M. & S. Ry. 
Co. v. Wallace (Tex. 1915) 176 S. 
W. 764. 

The delivery of goods by a rail- 
way company, at a station and to 
a person to whom the same were 
not consigned, constituted a con- 
version, and made the company li- 
able for the full value of the goods. 
Although it (the contract of ship- 
ment) fixes upon the goods a val- 
uation less than their real value, 
which stipulation the shipper 
agreed to in consideration of the 
rate of freight being reduced, there 
is nothing in its terms which would 
relieve the carrier from damages 
occasioned by its own negligence 
in making a wrong delivery. St. 
Louis I. M. & S. Ry. Co. v. Wal- 



lace (Tex. 1915) 176 S. W. 764, 765. 

There is a sound public policy, 
in preventing a common carrier, 
who has not shipped under the 
contract, from maintaining a de* 
fense of a lesser agreed value for 
goods, and in allowing the shipper 
to recover a greater market value, 
after the carrier has been guUty of 
converting the goodsT The conse- 
quence of such a doctrine, if per- 
mitted, can be readily discerned; 
and though the contract, with the 
agreed valuation, calls for an inter- 
state shipment, the federal Su- 
preme Court has not held, nor 
tended to hold, the contract ap- 
plies to conversion. St. Louis, I. 
M. & S. Ry. Co. V. Wallace, (Tex. 
1915) 176 S. W. 764. 766. 

It has been said in an action of 
trover and conversion, good faith 
cannot be shown as a defense, but 
only where exemplary damages 
are claimed, in mitigation thereof. 
Pecos & N. T. Ry. Co. v. Porter 
(Tex. 1916) 183 S. W. 98, 99. 

23. St. L. I. M. & S. Ry. v. Wal- 
lace, (Tex. 1915), 176 S. W., 764. 
765. 

24. Southern Express Co. v. Rea- 
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liquors to consignees in another state, and which refused to de- 
liver them there because of its laws regulating the delivery of 
intoxicating liquors, was bound to return the packages to the 
shipper, and its failure to do so was a breach of contract, giving 
the shipper the right to sue for a conversion.^^ But a mere delay 
in transportation is not a conversion.^* 

5. Concealed Loss. A very aggravating class of claims are 
what is known as "concealed loss." These are claims for injuries 
not discovered until the shipment has passed out of the custody 
of the carrier. Thus, a case of crayons is shipped from Pittsburg 
to San Francisco by way of New York. After arrival the con- 
signee places the shipment in a warehouse. Several days later 
the shipment is opened and the crayons are broken. If claim is 
made against the initial carrier it will claim either the steamer 
or the truckman was guilty of the injury. But claims of this 
kind, if supported by proper legal proof, are just as valid as any 
other kind. The principal point to investigate is the treatment 
accorded the shipment while transporting it from the delivering 
carrier to the warehouse. If witnesses can testify the shipment 
was carefully unloaded from the car, carefully loaded into the 
truck, carefully unloaded into the warehouse, and that it ex- 
perienced no rough handling en route, the claimant has made out 
a case which should entitle him to recover against the carrier. 



gin. 228 Fed. 14. 

25. Danciger v. American Ex- 
press Co., (Mo. 1915), 179 S. W. 
806. 

In an action against a carrier for 
the conversion of freight, the testi- 
mony of the freight claim agent of 
the carrier as to his efforts in trac- 
ing the freight was admissible, and 
he could, when having personal 
knowledge of the facts, testify as 
to the remittance to the treasurer 
of the carrier of the net proceeds 
of the freight sold as unclaimed 
freight. St. Louis, I. M. & S. Ry. 
Co, V. Wallace (Tex. 1915) 176 S. 
W.. 764, 765. 



26. It is well settled that mere 
delay in delivery of goods does not 
constitute a conversion. Negligent 
delay will not render a carrier re- 
sponsible for conversion, but only 
for such damages as are the proxi- 
mate result of the delay. 

Hutchinson on Carriers, 3d Ed. 
Sections 651, 1372. 

If the shipment arrived within 
a reasonable time, and the con- 
signee was notified and neglected 
to receive the goods, the carrier 
ii« not liable. 

Hutchinson on Carriers, 3d. Ed. 
Sec. 713. 
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This may be further strengthened by the fact that other ship- 
ments of a similar character were uninjured under like condi- 
tions,altho the admissibility of such evidence is dubious in certain 
jurisdictions. So, in an action to recover the value of good 
claimed to have been lost in transit, before the claimant is entitl 
ed to recover, it is incumbent upon him to prove that the loss in 
question occurred while the goods were in the carrier's posses- 
sion. Generally the missing link in the proof is the care taken 
of the shipment from the^time of its delivery by the carrier to the 
truckman sent to take the shipment from its possession, to the 
time when he made delivery thereof to the claimant. To make 
out a complete case there should be proof that the goods were 
not lost or stolen w^hile in the possession of the truckman.^^ 

6. Dispute Over Charges. While cases of this kind are some- 
what rare, yet claims often arise through the action of the car- 
rier in demanding excessive charges or unlawful charges. Nat- 
urally consignees are in a position where a peculiar force can 
be brought upon them, if a dispute over charges arise and a 
shipment remains on the side-track with demurrage accruing. 
The consignee may have resold the shipment, or needed it for 
business purposes and suffered an injury proportionate to the 
luration of the argument. If the carrier is right in the disput* 
5ien the consignee is without any remedy. On account of th 
superior facilities of the carrier to ascertain the lawful chaig'.s 
it would seem only reasonable to require the consignee to pay 
the charges under protest, and if unlawful he would then have an 
ample remedy against the carrier. Of course, some consignees 
may not wish to do this, but they always run the risk of being 
without any means of recovering the loss in the event the car- 
rier is shown to be right. In a typical case it was held, if a rail- 
road com|)any was entitled to charge the amount of freight de- 
manded, it had the right to hold the shipment until it was paid, 
and the damage occurring while it was being so held was dam- 
ages accruing or arising out of the shipment covered by the 

27. Canfield v. B. & O. R. R.. R. R., 83 Misc. Rep. 88, 144 N. V. 

/5 N. Y. 144; Hirsch v. Hudson R. Supp. 682; Silverman v. ClovelanJ, 

Line, 26 Misc. Rep. 823, 57 N. Y. C. C. & St. L. Ry., 157 N. Y. S. 

Supp. 272; Baer v. N. Y. C. & H. 876, 877. 
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contract made, and if it demanded freight it was not entitled to 
receive, and wrongfully held the shipment to compel the payment 
thereof, it was still liable for such refusal to deliver as a com- 
mon carrier,^* and answerable therefor only in accordance with 



28. Kansas City Southern Ry. 
Co. V. Bull, (Ark. 1915). 179 S. W. 
172, 174. 

An express company refusing to 
deliver property to the consignee, 
upon his payment of its charges, 
was guilty of a conversion. South- 
ern Express Co. v. Reagin, 228 Fed. 
14. 

A carrier must deliver up a ship- 
ment upon receiving proper trans- 
portation charges. It can not hold 
the shipment until a claim grow- 
ing out of a different matter en- 
tirely is satisfied by the owner. 
Southern Express Co. v. Reagin, 
228 Fed. 14. 

The refusal of a shipper to pay 
more than the contract rate for 
freight, which was less than the 
proper rate, does not affect his 
right to recover for conversion, 
where the carrier would not ac- 
cept the proper rate, but sold the 
goods for its charges. Pecos & 
N. T. Ry. Co. V. Porter (Tex. 1915) 
183 S. W. 98. 

An action against a carrier for 
damages on the demand of an ex- 
cessive freight charge, which the 
shipper refused to pay, and the 
sale of the goods for the charges is 
one for conversion. Pecos & N. 
T. Ry. Co. V. Porter (Tex. 1916) 
183 S. W. 98. 

That the agent of a carrier de- 
manded only a small amount in 
excess of the legal rate, and the 
demand was honestly made with- 
out wrongful intent, does not aftect 



the shipper's right of recovery for 
conversion by the sale of the goods 
on refusal of the shipper to pay 
the charge; "conversion" being any 
distinct act or dominion wrongful- 
ly exerted over another's proper- 
ty in denial of his right or incon- 
sistent with it. Pecos & N. T. Ry. 
Co. V. Porter (Tex. 1916) 183 S. W. 
98, 99. 

In an action for conversion by a 
carrier on refusal of the shipper to 
pay an excessive freight rate, the* 
award of the Interstate Commerce 
Commission, determining the prop- 
er rate for the shipment, was ad- 
missible in evidence. Pecos & N. 
T. Ry. Co. v. Porter (Tex. 1916) 
183 S. W. 98, 99. 

Sec. 3 of the Interstate Com- 
merce Act, provides as follows in- 
ter alia: 

"Every common carrier sub- 
ject to the provisions of this 
Act shall, according to their re- 
spective powers, afford all rea- 
sonable, proper, and equal facili- 
ties for the interchange of traffic 
between their respective lines, 
and for the receiving, forward- 
ing, and delivering of passengers 
and property to and from their 
several lines and those connect- 
ing therewith, and shall not dis- 
criminate in their rates and 
charges between such connect- 
ing lines; but this shall not be 
construed as requiring any such 
common carrier to give the use 
of its tracks or terminal facili- 
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the stipulation in the contract of carriage limiting the time in 



ties to another carrier engaged 

in like business." 

This section, it will be noted, 
imposes upon the carriers the ob- 
ligation of promptly carrying the 
commerce of the country over con- 
necting lines of roads, subject, of 
course, to such reasonable regula- 
tions as may be formulated by 
them and carried in lawful tariff 
authority. 

It has been well stated by the 
Interstate Commerce Commission 
that so long as a connecting car- 
rier holds itself out as a common 
carrier and through carriers make 
joint rates with it, innocent third 
parties have a right to assume that 
the road is what it purports to be 
and the published tariff was law- 
ful. An innocent third party is 
not concerned as to the legality of 
the published charge or the legali- 
ty of the common carrier. 

Crescent Coal & Mining Co. v. 
C. & E. I. R. R. Co. 24 I. C. C, 
149, 156. 

Furthermore, the lines of inter- 
state carriers are public high- 
ways the use of which cannot be 
restricted by railroad companies 
in their own interest regardless of 
the rights of shippers. 

Memphis Hay & Grain Asso. v. 
St. L. & S. F. R. R. Co. 24 1. 
C. C, 609, 615. 

In Quanah A. & P. R. R. 
Co.. (Tex. 1915), 178 S. W. 858, 
an initial carrier held a ship- 
ment of roofing in transit for 
failure of delivering carrier to pay 
charges. While shipment was 
held at the junction point the con- 
.«<isnee notified the initial carrier 



that the roofing was needed to 
cover certain lumber, and that it 
should be covered for protection 
from the elements. The initial 
carrier refused to deliver the ship- 
ment to the delivering carrier for 
several days, during which period 
rain fell which damaged the lum- 
ber. It was held that an initial 
carrier had no right to hold thru 
freight until the connecting car- 
rier paid its charges, especially 
where it had the right to demand 
prepasrment of charges and did 
not do so, as the interest of the 
public requires common carriers 
to settle their disputes either by 
agreement in the courts or before 
the railway conmiission. Ship- 
pers should not be subjected to de- 
lay and damage caused by these 
disputes. Also see: 

Railway Co. v. Lone Salt Co., 19 
- Tex. Civ. App. 676, 48 S. W., 

622. 
Railway Co. v. Lone Star Co.. 
26 Tex. Civ. App. 531, 63 S. 
W. 1025. 
Railroad Rate Regulation, (2nd 
ed.). Seal & Wyman, Sec. 866 
et seq. 
Palmer v. C. B. & Q. Railroad 

Co. 56 Conn. 137. 
The Uniform Bill of Lading it- 
self contemplates that shipments 
destined to prepay stations shall 
be delivered. Sec. 5 provides inter 
alia: 

"Property destined to or taken 
from a station, wharf, or landin*; 
at which there is no regularly ap- 
pointed agent shall be entirely 
at risk of owner after unloaded 
from cars or vessels or until 
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which suits should be brought for damages arising out of the 
shipment to six months after the damage occurred, or the cause 
of action accrued.^* And where a railroad company wrongfully 
caused a delay at destination owing to its demand for excessive 
charges by reason of which demurrage accrued, and the ship- 
ment had to be reconsigned to another market in order to save 
loss, the railroad is liable for the demurrage charges and the 
freight rate from destination to the market where eventually 
sold.'® However, by statute in some states the carrier cannot 
compel the consignee to prepay the charges before delivery. 
Thus in Georgia under the ruling in Florida & Alabama R. Co. 
V, Klliott, 3 Ga. App. 773 (2), 60 S. E. 363, the consignee is not 
required to tender the amount due the carrier for freight charges 



loaded into cars or vessels, and 
when received from or delivered 
on private or other sidings, 
wharves or landings shall be at 
owner's risk until the cars are 
attached to and after they are 
detached from trains.'* 
Sec. 8 i^rovides: 

'The owner or consignee shall 
pay the freight and all other law- 
ful charges accruing on said 
property, and, if required* shall 
pay the same before delivery. If 
upon inspection it is ascertained 
that the articles iihipped are not 
those described In this bill of 
lading, the freight chargers mo^t 
be paid upon the articles ikf^xn^X- 
\j shipped-" 

Tbere is so prorixioo in th« bi)} 
of lading or in tb^ ^jkr'tfl w^>.% 
give* to tifr cajT>rr ti^ rigS.* v^ .vv^-: 
throe gh jibiprsi^ct.* a?: a ^r>;^>/f. 

tifj Tii% w-rnt^rr.^*- ':jt* '.v^ »-,,> 
«•-: "rv^J- trr.!* *• ':^ ;",.-•*'>',■' 
ijzr it a \^'rk.' ' ts*, • *»*,->>• • / 

J^ «'- -.••^,« >' ' '' • -> 



charges. Or conceivably the initial 
carrier might insist upon prepay- 
ment of the charges when destined 
to a nonagency station. 

The connecting carrier has not 
the right to /lold shipments in this 
manner. The Interstate Commerce 
Commission has inferentially held 
to this effect. 

Tioga Coal Co. v. C. R. I. A P. 
Ry. Co. 18 I. C. C. 414, 415. 

Monroe Ik Hons v. M. C. R. R. 
Co. 17 I. C. C. 27, 2»5 

iH wrtir*^, sincfr the ln»^r*»fafe 
rf/tnwfrTfjt Ad is 0r%prtf%n)y spplle- 
abl^ *o cr//nne<rUiig f^rrl^rn, a dJf- 
l^^nx fi*M^Ufm wffnUt Sf}^<» h*'! 

iff *rTp7*^(*J7 Ufffrt^ittK *hit* M 
w'/n»W *#*r* «/#*r fii^if u, hoUi n 
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in advance of a demand that a "solid" car be so placed as to make 
its unloading practicable; and under the ruling in Southern 
Express Company v. Briggs, 1 Ga. App. 294 (4), 57 S. E. 1066, 
a failure to deliver a shipment, or the postponement of delivery 
of such shipment until the necessity for its use has passed, will 
support an action for the conversion of the property, and a re- 
covery of the value of the property thus held by the carrier as 
damages.'! And a railroad company is liable for conversion where 
it attempts to exact the highest of two conflicting rates on ship- 
ments of onions and upon payment being refused, sends a cor- 
rected bill on the lowest of such rates, and then sells the onions 
as perishable freight within two days thereafter.'^ 

7. Fire. Not only may there be an injury by fire to a shipment 
awaiting transportation, but frequently there is such an injury 
while the shipment is on the side-track at destination. In a case of 
this kind the right of recovery is determined by whether there has 
been a delivery to the consignee or not. So where a railroad 
has transported a car of freight to the point designated by the 
shipper, has notified the consignee of the arrival of the car, and 
given permission to unload the same, and the con- 
signee has broken the seal thereon, and locked the dooi: with its 
own lock, and retained the key, and later a fire occurs in the 
car, and the goods therein are thereby destroyed, the railroad 
company is not liable.'' A railroad whose relation to goods at 
the time of their destruction by fire is that of a carrier, is liable 
as an insurer to safely carry and deliver ;'* but if its relation to 
goods at the time of their destruction by fire is that of ware- 
houseman, it is only liable for negligence.'^ 

8. Misdelivery. It is the duty of the carrier not only to de- 
liver the property to the correct person, but also to deliver it at 
the correct place. Of course, the measure of damages in each case 
mav be somewhat different. Thus, where the deliverv is made 

31. Southern Ry. Co. v. Morgan, 34. Danciger Bros. v. Chicago, 
(Georgia 1915), 85 S. E. 933. R. I. & P. Ry. Co., (Mo. 1916), 182 

32. Dreyfus v. Penn. R. Co., 153 S. W. 126. 

N. Y. S. 966, 969. 35. Danciger Bros. v. Chicago. 

33. Mclntire v. C. R. I. & P. Ry. R. I. & P. Ry. Co., (Mo. 1916). 182 
Co., (Nebr. 1915). 152 N. W., 305. S. W. 120. 
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to the wrong person the carrier is liable for the full value of the 
shipment. Where the delivery is made at the wrong part of the 
plant, or on the wrong side of the street, then the carrier is only 
liable for drayage charges to the correct place. The question 
of correct delivery arises quite frequently. The question is of 
a great deal of importance to great industrial establishments 
where there are thousands of carload shipments every year. In 
these instances it has become a part of the efficiency plan that 
cars be loaded and unloaded at certain points. Since at 
common law it was not the duty of carriers to spot cars, in 
some instances contracts were made with the carriers to perform 
this service. The passage of the Interstate Commerce Act 
nullified all contracts of this kind so far as they applied to inter- 
state shipments. A typical case is as follows : In 1887, the Gen- 
eral Electric Company moved its plant to the city of Schenec- 
tady and acquired 11 acres of land and two buildings. These 
premises were adjacent to the Delaware & Hudson Company's 
railroad tracks, which company operated a siding about 1,500 
feet in length into this property, and for a considerable time by 
use of its own motive power placed cars for the General Electric 
in positions to be conveniently loaded or unloaded ; this process 
being known as "spotting." The New York Central had no access 
to the premises at the time, and incoming and outgoing freight on 
its lines was spotted by the Delaware & Hudson Company's 
locomotives for which the latter company made a uniform 
charge of $1 per car; this charge being absorbed by the New 
York Central as part of its transportation — that is, the New York 
Central made a flat rate to Schenectady, and it recognized that 
a part of its duty in transporting freight to and from Schenectady 
was the spotting of cars upon the premises of the shipper. It 
was never suggested that its duty was completed by merely run- 
ning these freight cars off from its right of way and placing 
them upon the siding within the plant; it recognized that its 
obligation ended only with the spotting of cars — the placing of 
them at convenient points for loading and unloading. Not hav- 
ing the facilities for performing this duty of transportation, it 
entered into a contract with the Delaware & Hudson to com- 
plete* the work, making no extra charge to the shipper. This 
arrangement, by which the General Electric afforded yard fa- 
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cilities, in a measure for its own convenience, and the New York 
Central furnished the means of properly spotting the cars upon 
the premises, was the usual and customary method of handling 
business at Schenectady, except that in cases where the General 
Electric's own lines reached a siding upon private property, it 
performed the service of spotting cars with its own motive power^ 
instead of employing the Delaware & Hudson. With the growth 
and development of the plant, the premises were increased from 
time to time, until there were about ISO acres within the fences, 
with something like 12 miles of standard track, interlaced with 
narrow-gauge tracks, for the purpose of moving heavy freight 
from building to building within the plant. With this enlarge- 
ment of the territory covered by the plant came a siding connect- 
ing the New York Central railroad lines with the shipper's 
tracks within the plant, and the movement of freight aggregated 
about 100 cars each way per day. The General Electric furnish- 
ed the yard facilities for the handling of this vast quantity of 
freight. In addition to this, it had from time to time put on new 
locomotives, until six locomotives were in constant use in spot- 
ting freight and in doing the interplant work of the company. 
These locomotives were purchased gjid put into use under the 
provisions of a contract between the New York Central and 
General Electric, by which the former undertook to place its 
cars upon the lattcr's tracks within the yards, and the General 
Electric, for a consideration of 20 cents per ton, was to separate 
the cars and spot them for loading and unloading, as had pre- 
viously been done by the Delaware & Hudson. In an action by 
the carrier for undercharges, the shipper counter-claimed its 
charges as agreed for spotting the cars. The carrier contended it 
had performed its contract of transportation in delivering these 
100 cars incoming upon the sidmg within the shipper's plant, 
and taking the same number of cars from such siding, and plac- 
ing them in trains upon its own right of way; that is, while it 
spotted cars for other persons and corporations owning sidings 
within their own plants in the citv of Schenectadv. that in re- 
fcrcnce to the General Electric it had performed its duty when 
it had gathered into trains and had deposited upon the inter- 
change siding the aggregate number of cars incoming, and had 
taken from such siding the loaded or empty cars outgoing. It 
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was held that since a train of 50 cars required nearly half a 
mile of track for its accommodation, to suggest that this bunching 
of a train of cars upon a particular side track completed deliv- 
ery of this freight, in a community where the carrier was in the 
habit of spotting cars for its other customers was little less than 
absurd. Except for the contract, it would be the duty of the car- 
rier to place each car load of freight in a position where it could 
be conveniently unloaded. It would owe this duty to an inciden- 
tal consignee, and it would be called upon to place the car upon 
its own tracks at a convenient point for this purpose, and to af- 
ford a reasonable opportunity for unloading. The duty could 
not be performed by placing a half mile of cars upon a siding, 
and compelling the consignee to draw the goods the whole 
length of the train, where it was reasonably convenient to place 
the car within a short distance of the actual place of final de- 
livery. The General Electric, by providing its own tracks upon its 
own ground, does not forfeit the rights of the incidental shipper.. 
It still has a right to have the cars placed where they can be 
loaded and unloaded conveniently. Anything less than this is 
a discrimination against it. The contract by which the carrier 
undertook to pay to the shipper the cost of spotting cars is in no 
sense a rebate; it is merely contracting to perform that portion 
of the transportation which is involved in placing the cars con- 
veniently for loading and unloading as is done with every ship- 
per in that .particular locaKty and is merely a continuation, un- 
der another form, of the original arrangement by which the Dela- 
ware & Hudson Company had performed a like service for the 
shipper. Where a contract grows naturally out of a course of 
dealing long continued, and not within any of the mischiefs 
which a statute aims to obviate, it is entitled to great considera- 
tion in arriving at the proper construction to be placed upon the 
particular instrument, and the burden of showing that such con- 
tract is in violation of the statute, or constitutes an undue pre- 
ference, is upon the party asserting the proposition.'* There 
could be no question in the first instance that the New York 
Central had a right to contract with the Delaware & Hudson 

36. Interstate Commerce Com- 43 Fed. 37. 
mission v. B. & O. Ry. Co., (CC), 
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for placing freight upon the shipper's premises and spotting the 
cars as a part of its duty of transportation, so long as like ser- 
vice was performed for all other shippers similarly situated. 
When the plant developed, and the New York Central could reach 
the premises over its own tracks, it still had a right to perform 
the service of spotting the cars ; it was its duty to do this, both 
for the General Electric and all other shippers, and the service 
which it was bound to afford as a common carrier it could hire 
the shipper to perform, so long as this contract did not afford 
the cover for a mere rebate. Good faith is essential to all con- 
tracts ; but when this is not brought into question, and the par- 
ties have entered into an agreement, it is not the province of 
the courts, by strained construction, to render the contract void. 
There is no question here that the service performed by the 
shipper in spotting the cars is not worth the agreed price, or 
that it is entered into with any purpose of bringing about an 
undue preference; but the carrier stands upon the bald propo- 
sition that the contract is in violation of the provisions of the 
statute to regulate commerce, and refuses performance of its 
obligations solely upon this ground. This is error; the effect 
of this determination, if permitted to stand, would be to deny to 
the General Electric the same quality of service which is render- 
ed to others in the same locality at the same price. Entirely 
apart from the contract under consideration it would be the 
duty of the carrier to deliver each of the 100 cars daily arriving 
to the shipper in a position where they could be conveniently 
unloaded. As a common carrier it would be bound to supply 
sufficient tracks, sidings, and facilities for handling the volume 
of business necessary to the General Electric's business and, 
this duty could not be performed by merely placing a string of 
50 or 100 cars upon a siding. It would be bound to place each 
car at a convenient point for unloading, and probably to furnish 
the necessary cranes, etc., for the work, or at least to provide 
the necessary space for the use of such appliances as were re- 
quired in the handling of the class of freight involved. The car- 
rier could not close its eyes to the necessities of the situation ; 
it would be bound, not only to provide for the handling of the 
cars on one day, but upon all days and to this end it would have 
to make provision for prompt discharge of the freight. It would 
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be obliged to afford the facilities for such work, or fail in the dis- 
charge of the duties of a common carrier. But it happens that 
the 'rge volume of business transacted by the General Electric 
warrants it in relieving the New York Central of a portion of this 
burden. It finds that by providing its own tracks and locomo- 
tives it not only makes room for the handling of the freight, 
but it facilitates its own business by being able to handle the 
cars at will, instead of being obliged to await the operations of 
the carrier's locomotives in placing cars for all its patrons on 
an equal basis. This does not relieve the carrier, however, from 
the duty of affording equal facilities, so far as practicable, to the 
General Electric ; it does not change the rules determining what 
constitutes transportation, and it may be laid down broadly that 
transportation by railroad of car load lots, under present-day 
conditions, requires the convenient placing of the car for load- 
ing, and an equally convenient placing of the car for unloading, 
and that the mere question of whether the tracks are upon the 
property of the shipper or upon the right of way of the trans- 
portation company is of no consequence upon this point.*^ 
As a general thing it may be stated it is primarily the duty of 
the transportation company to afford sidings and the convenient 
place of loading or unloading and the proper placing of the cars. 
If the shipper furnishes the sidings, it does not relieve the trans- 
portation corporation of the duty of conveniently placing the 
cars, and the mere fact that the physical conditions are such 
that the transportation company is not able to use the shipper's 
sidings for the accommodation of other shippers does not change 
the relations. The facilities furnished by the shipper relieve the 
demand upon the other resources of the transportation corpora- 
tion, and thus indirectly contribute to the general efficiency of 
the transportation service, so that there is little force in* the at- 
tempted distinction between shippers and those who furnish 
their own switching service. The more conveniently and rapid- 
ly the freight is handled, the better for all concerned; and if 
a shipper, by receiving its cars at a given point and taking them 
entirely out of the general traffic, can thus relieve the carrier of 

37. N. Y. C. & H. R. R. Co. v. 480. 481, 4829. 
General Elec. Co., 153 N. Y. S. 479, 
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the necessity of handling it in connection with the consignments 
to other shippers, there can be no reasonable question that it 
is contributing to the general efficiency of the service and to 
the facilities of transportation, without working any inequality 
to any one.'* 

Very often shipping instructions are vague so that it is diffi- 
cult for the carrier to tell just where the property is to be de- 
livered. So, where goods are consigned to the consignee at 
"Grand Street," it is a question for the jury to say whether such 
words indicate the residence of the consignee or a terminal sta- 
tion to which the goods were to be delivered.'* And where 
goods are consigned to a consignee at "Grand Street" which 
meant the Grand Street Station, and the carrier delivered them 
to another station, but subsequently promised to transship them 
and deliver at the Grand Street Station, which was ultimately 
done, its conduct is an admission of its own default.^*^ A carrier 



<i8, N. Y. C. & H. R. R. Co. v. 
General Elec. Co., 153 N. Y. S. 478, 
482. 

39 Loomis V. N. Y. C. & H. R. 
R. Co., (N. Y. 1915), 108 N. E., 837. 
839. 

40. Loomis v. N. Y. C. & H. R. 
R. Co.. (N. Y.' 1915). 108 N. E. 
837. 839. 

Where it was the practice of a 
railroad company to deliver goods 
only to those teamsters of a trans- 
fer company who had a freight 
sheet signed by certain officers of 
the transfer company, whose sig- 
natures were kept by the railroad 
company for comparison, the rail- 
road company was not liable for 
poods delivered to a teamster who 
converted them, where he was in 
fact authorized to receive them, 
though his freight sheet was not 
properly signed. Parker-Gordon 
Cigar Co. v. Chicago R. I. & P. Ry. 
Co. (Mo. 1915) 179, S. W. 785. 



A shipper delivered to defendant 
railway company two shipments of 
merchandise consigned to C, a star 
tion on the line of a connecting 
carrier, for which only prepaid 
shipments were received. The 
freight was prepaid on one of the 
shipments, but not on the other, 
the carrier's agent having failed to 
inform shipper of the fact that it 
was a "prepay station," and to re- 
quire prepayment of the charges. 
The connecting carrier carried both 
shipments to the next station be- 
yond C, and the consignees refus- 
ed to accept delivery at that sta- 
tion. One of the shipments watf 
returned to the shipper on payment 
of freight charges, but part of the 
contents of the shipment had been 
purloined and the remainder had 
greatly depreciated in market val- 
ue. The other .shipment was not 
delivered to the shipper b?cau":e 't 
refused to pay storage charges. 
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is only authorized to deliver goods upon presentation of the gen- 
uine^bill of lading, and any delivery made with that bill of lad- 
ing outstanding is at its peril, and renders it liable to the holder 
of the genuine bill.*^ Since the bill of lading is symbolic of the 
property, it is of considerable importance to ascertain how it may 
be transferred. There are three different aspects in which a 
transference of a bill of lading may be considered: 1. As evi- 
dence of an intended sale, pledge, or mortgage of the chattels 
described in the bill of lading, the same as a separate document 
would be evidence. 2. As an assignment of the shipper's rights 
against the carrier. 3. • As a symbolic delivery of the chattels, 
equivalent in law to manual delivery. It would seem that there 
could be no doubt that all these elements characterize the trans- 
ference of an "order" bill of lading.*^ ^ "straight" bill of lading 
is not a true document of title, possession of which is symbolic 
of actual possession, and that the carrier's possession, though 
not for all purposes the actual possession of the consignee, 
nevertheless is on his behalf. If the consignor be in truth the 
owner and the consignee merely his factor, the consignor may 
transfer his interest as owner to a third person. But for that 
purpose his assignment on and delivery of the bill of lading are 
of no greater force than would be a separate bill of sale while 
the chattels were in the actual possession of the carrier for the 
factor consignee. For, "strictly speaking, no person but such 
consignee can, by an indorsement of the bill of lading, pass the 
legal title to the goods."^^ In other words, though the owner 
consignor may deal with his interest as owner by separate docu- 



without the payment of which de- 
livery was refused, and the shipper 
claimed the full market value of 
that shipment. Held, that the loss 
in both instances was caused by 
the fault of one or both carriers, 
and the initial carrier was liable to 
the shipper therefor, as its con- 
tract with the shipper required 
it and its connecting carrier 
to deliver the shipments at 
their destination, and they had 
no right to demand that the 



consignees accept delivery at 
another station, J. A. Lamy Mffe. 
Co. V. Missouri Pac. Ry. Co. (Mo. 
1916) 182 S. W. 131. 

41. Louisville & N. R. Co. v. Mc- 
Kay & Morgan, (Tenn. 1916), 182 
S. W. 585. 

42. E. White & Co. v. Century- 
S. Bank of Des Moines, la., 229 
Fed. 975, 977. 

43. Conard v. Atlantic Ins. Co., 
1 Pet. 386. 445, 7 L. Ed. 189. 
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ments (and they are separate even if written upon the bill of lad- 
ing), he is poweriess to disturb the effect of the "straight" bill 
of lading as against the carrier or the factor consignee without 
notice. And this is just, because the owner is the one who cre- 
ates the bill and selects its form. Necessarily the transferee of 
such a bill is bound to take notice of its form and acquires no 
greater rights than the transferror had.** Where a ship- 
per consigned lumber to its own order, which was misdelivered 
by the carrier to the consignee without surrender of the bill of 
lading, and where such shipper did not immediately learn of the 
misdelivery, and spent a considerable time in fruitless negotia- 
tions with the consignee, the fact that after such shipper learned 
the truth, and that the consignee had used some of the lumber, 
it sold the remainder to another purchaser and refused there- 
after to accept the consignee's offer to take the lumber and pay 
the full price, was no ground for the carrier, when sued for the 
misdelivery, to claim that the shipper had not-sought to reduce 
its damages by accepting the consignee's offer to take the lum- 
ber, since after breach of the original contract of purchase by the 
consignee the shipper was not required to break its new contract 
to accept the consignee's new offer to take the lumber.*^ Where 
goods are delivered by a steamship company in accordance with 
the shipping directions of a straight bill of lading issued by the 
company and stating the contract between it and the shipper, 
the latter cannot maintain an action for misdeliverv.*^ But 
where a carrier through mistake or fraud has been induced to de- 
liver goods to the wrong person, it may maintain an action 
against such person for damages.*^ The duty of an express com- 
pany in respect to delivery of consignments differs from that 
resting on railway carriers, in that its duty of delivery does not 
terminate on the arrival of the goods at the station of destina- 
tion, but it is required to deliver the goods to the consignee in 

44. C. E. White & Co. v. Cen- 46. Porter v. Oceanic S. S. Co. 
tury S. Bank of Des Moines, la., of Savannah, (Mass. 19x6),- 111 N. 
229 Fed. 975, 978. E. 864. 

45. St. Louis, L M. & S. Ry. Co. 47. LouisviUe & N. R. Co. v. 
V. Blisscook Oak Co., (Ark. 1915), McKay & Morgan, (Tenn. 191b), 
176 S. W. 325. 182 S. W. 585. 
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person or to his authorized agent at his place of business or resi- 
dence.** Upon the shipper's mistake in the address of a parcel, 
an express company was not liable if it went to the wrong place ; 
but if its own agent made such mistake it would be bound to 
deliver it to the proper place, without charge from the place to 
which it had been sent, or to return it to the shipper.** It has 
been held that since bills of lading are symbols of property, when 
properly indorsed and delivered to a bank with drafts for the 
purchase price of merchandise attached, and the bank pays the 
amount of the drafts to the drawer, jt is entitled to the 
possession of the merchandise until the drafts are paid in full.*® 
In another typical case, in the purchase of a car of wheat by 
a grain dealer, a bill of lading with a draft attached was forward- 
ed to a bank and was paid and taken up by the deater. The grain 
dealer then sold the car of 'wheat and induced the railways com- 
pany to issue an exchange bill of lading showing a much larger 
quantity of wheat than was in the car or shown by the original 
bill of lading, and to the exchange bill of lading a draft was 
attached which covered the excess. The agent of the railway 
company had the original bill of lading before him w^hen the ex- 
change bill of lading was issued, and the grain dealer also knew 
of the excess and collected for it from the purchaser. When 
the false bill of lading with the draft attached was presented to 
the party to which the wheat was sold, it paid the draft and 
took up the bill of lading. Later the car arrived, and, although 
the purchaser had then learned of the shortage of graiii in the car, 
it paid the freight on the car and accepted and used so much of 
the wheat as was in the car, and then sued the railway company, 
which issued the false bill of lading, and the grain dealer, which 
procured it to be issued, to recover for the shortage of wheat 
and also for the freight which plaintiff had been required to pay 
to obtain the wheat actually shipped. Held, that the purchaser 
was entitled to recover from the railway company and also from 
the grain dealer for the loss resulting from the issuance of the 
false bill of lading, which included not only the shortage of wheat 

48. Southern Express Co. v. 49. Southern Express Co. v. 

Potter Bros., (Tenn. 1916), 183 S. Reagin, 228 Fed. 14, 15. 
^V. 157. 50. Huffman v. Henry Motor Co. 

(Nebr. 1915), 153 N. W. 566. 



96 



THE LAW OF LOSS AND DAMAGE CLAIMS 



but also the freight charge paid, and it was further held 
that the railway company was entitled to a judgment against 
the grain dealer for the amount which it was required^ to 
pay on the judgment rendered against it.^^ Sometimes a wrong; 
ful delivery becomes ratified. Thus the consignee may accept the 
goods and give a check for them. But in order to release 
a carrier from wrongful delivery on the ground that the person 
injured thereby has ratified the delivery, it must plainly appear 
that the ratification was intended and took place with full know- 
ledge on the part of those to be affected thereby of all the mater- 
ial facts.^* In all cases of wrongful delivery by carriers without 
the surrender of the bill of lading, the controlling consideration 

in determining whether the acceptance by the shipper of a draft, 
check, or partial payment from the consignee constitutes a rati- 
fication of the wrongful delivery is whether the acceptance of 
such paper or part payment was intended as a ratification.^^ ^ 



51. E. G. Rail Grain Co. v. M. 
P. Ry. Co., (Kan. 1915), 146 Pac. 
1180. 

A railroad, which delivered a car- 
load of beans to a person upon 
his innocent presentation of a false 
bill of lading made by his princi- 
pal, after recovery by the holder of 
the true bill, might recover against 
the consignee, on the ground that 
a party's innocent misrepresenta- 
tion of a material fact by mistake 
upon which another party is induc- 
ed to act is ground for relief in 
equity as a willful and false asser- 
tion, which in either case operates 
as a surprise and imposition. 
Louisville & N. R. Co. v. McKay 
& Morgan (Tenn, 1916) 182 S. W. 
585. 

An agent innocently presenting 
a false bill of lading made by his 
principal, receiving goods from 
a carrier, and remitting proceeds 
to his principal, without disclosing' 
his agency to the carrier, held per- 



sonally liable for the goods receiv- 
ed. Louisville & N. R. Co. v. Mc- 
Kay & Morgan, (Tenn. 1916), 182 
S. W. 585. 

Where neither the shipper or a 
box, nor her agent, the expressman 
who delivered it to a steamship 
company for transportation, ob- 
jected to the terms of a bill of lad- 
ing which gave the address of the 
consignee differently from that 
appearing on the box, in the ab- 
sence of fraud or any previous 
agreement the steamship company 
could rely on the bill of lading 

issued as expressing the entire 
contract, and was not liable for 
delivery to the consignee as indi- 
cated therein. Porter v. Oceanic 
S. S. Co. of Savannah (Mass. 
1916) 111 N. E. 864. 

52. Kewanee Private Utilities 
Co. V. Norfolk Southern R. Co., 
(Va. 1916), 88 S. E. 95, 96. 

52|/2. Kewanee Privata Utilitieis 
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Acceptance by the Consignee. As a general rule it is the duty 
of the consignee to receive goods consigned to it.^* If, however^ 
the property is so damaged as to be worthless, or materially 
injured, the consignee can refuse to accept. Of course a car- 
rier is not liable either as carrier or as warehouseman for injur- 
ies to goods, no matter from what caused, after completion of its 
contract of carriage and complete delivery of the goods to the 
consignee, and an acceptance by him and subsequent assumption 
of full custody before the damage occurs.^* 

9. Order-Notify Shipments. A large part of the commerce of 
the country moves under what is known as order-notify bills of 
lading. This is a device resorted to by shippers in or^er to se- 
cure cash from consignees to whom they do not wish to extend 
credit. Originally the carriers did not deliver shipments without 
production of the bill of lading. The custom thereupon grew 
up of sending the bill of lading with a draft attached to a bank. 
The bank would notify the consignee and upon payment of the 
draft would release to him the bill of lading. As the commer- 
cial business of the country grew and the practice of selling in 
transit became more common a great deal of confusion arose. 
Consignees would divert shipments and direct carriers to de- 
liver to third parties without requiring the production of the 
bill of lading. Inasmuch as the consignee is presumed to be the 
owner of the shipment the carriers followed these instructions. 
If the shipment was an order-notify one and the consignee by 
means of diversion or from some other process acquired the 
shipment without paying the draft, the shipper naturally held 
the carrier responsible. Considerable litigation arose and a 
great deal of confusion resulted as to whether the carrier was 
liable or not. Finally, the carriers adopted a form of bill of lad- 
ing known as the "order-notify" form, which on its face ex- 
pressly provides that the carrier will not deliver the shipment 
without surrender of the bill of lading properly endorsed. 
There has therefore grown up a branch of the law peculiarly ap- 
plicable to order-notify bills of lading. The weight of author- 
Co. V. Norfolk Southern R. Co., R. Co., 152 N. Y. Supp., 154. 157. 
(Va. 1916). 88 S. E. 95, 96. 54. Veitch v. I. C. R. R. Co., 

53. Wien v. N. Y. C. & H. R. (Ala. 1915). 68 So. 575. 576; also 

see pp. 52, 76. 77, 78. 
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ity IS to the effect that an order-notify shipment is notice 
to the carrier and to the world at large that the seller re- 
serx'^es title to the goods and that he is the only person who can 
exercise dominion over the shipment until the bill of lading is 
released either by payment of the draft, or by the shipper waiv- 
ing payment. In dealing with order-notify shipments it must 
be liable for a misdelivery, if it delivered to the consignee, or to 
is not used it is by no means settled that the carrier would not 
be liable for a misdelivery, if it delivered to the consignee, or to 
the consignee's order, on a shipment made under the regular bill 
of lading, but sent with draft attached. While the consignee is 
presumed to be the owner of the shipment it must be remem- 
bered that this is only a presumption, which, of course, may be 
rebutted. As between seller and purchaser, it is a general rule 
that the title to goods shipped under a bill of lading in favor of 
the seller or his agent with a draft attached does not pass to the 
buyer until he has complied with the conditions.^^ So where the 



95. Case notes to 5 Ann. Cas. 
263, and 2 L. R. A. (N. S.) 79. 
Arkansas Southern Railway Co. 
V. German National Bank, 77 Ark. 
482, 92 S. W. 522, 113 Am. St. Rep. 
160; Jersey v. State, 88 Ark. 270. 
114 S. W. 216, 44 L. R. A. (N. S.) 
463; Midland Valley Rd. Co. v. J. 
A. Fay & Eagan Co.. 89 Ark. 342, 
116 S. W. 1171; American Jobbing 
Ass'n V. Wesson, 92 Ark. 287, 122 
S. W. 664. 

South Deerfield Onion Storage 
Co. V. New York, N. Y. & H. R. 
Co., (Ma.ss. 1916), 111 N. E. 367, 
368; Alderman v. Eastern R. R., 
115 Mass. 233; North Pennsyl- 
vania R. R. V. Commercial Nat. 
Bank of Chicago, 123 U. S. 727, 8 
Sup. Ct. 266, 31 L. Ed. 287. 

Where the plaintiff retained ti- 
tle as shipper and consignee, but 
the bill of lading required that no- 
tice be given to S., the purchaser, 
he, not baYing paid the draft at- 



tached thereto, acquired no title. 
South Deerfield Onion Storage Co. 
V. New York, N. H. & H. R. Co., 
(Mass. 1916), 111 N. E. 367. 

Where wire fencing was shipped 
to a point in this state, with direc- 
tion to notify plaintiff, and the 
bill of lading was indorsed with a 
direction to deliver the goods on 
order of a trust company, the duty 
of procuring the order or of ob- 
taining authority from the con- 
signor to deliver to plaintiff was 
on the plaintiff, and not on the car- 
rier. Killingsworth v. Norfolk & 
S, R. Co., (N. C. 1916), 87 S. E. 
947. 

Goods shipped on an open bill 
of lading to a consignee who agreed 
to pay cash therefor by permitting 
the consignor to draw on him are 
delivered on condition, and, where 
the condition is broken by the con- 
signee, the title thereto remains in 
the consignor. A. E. Myers & Co. 
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seller consigned the goods to itself at Newport, and sent the bill 
of lading with draft attached to a Newport bank, with direc- 
tions that the bill of lading was not to be delivered to the pur- 
chaser until the payment by it of the draft, the bill of lading was 
used as a symbol of the property to express the seller's inten- 
tion as to the conditions upon which the property should be de- 
livered. Hence there was no absolute sale of the goods, and the 
goods were at the risk of the consignor until delivered to the 
consignee.^* Therefore the delivery of the property shipped under 



V. Norfolk Southern R. Co., (N. C. 
1916), 88 S. E. 149. 

56. Isbel-Brown Co. v. Stevens 
Grocer Co. (Ark. 1915) 175 S. W.. 
1158, 1159. 

It is the well settled law that the 
carrier has no right to deliver a 
shipment to a consignee on an 
order notify bill of lading without 
production and surrender of the 
bill of lading. 

Boatmen's Savings Bank v. W. 
& A. R. R. Co., 81 Ga. 221. 

North Penn. R. R. Co. v. Com- 
mercial Bank, 123 U. S. 727. 

Bass V. Glover, 63, Ga. 741. 

Merchant's Bank v. Steamboat 
Co. 102 Md., 573. 

General Electric Co. v. Southern 
Ry. 72 S. C. 251. 

Union Pacific Ry. v. Johnson 45 

Neb. 57. 
J. M. & I. Ry. v. Irvin 46 Ind., 

180. 

Grason County R. R. v. M. C. & 
St. L. R. R., (Tex. 1904) 79 S. 
W. 1094. 

Atlantic Coast Line Ry. Co. v. 
Dahlberg, (Ala. 1910) 54 So., 
168. 

Ark. Southern Ry. v. National 
Bank, 77 Ark. 482. 

Harlow, Trustee, v. W. S. Ry. Co. 



26 I. C. C, 511. 
It will be found from an exam- 
ination of the authorities cited 
above that an order-notify ship- 
ment is notice to the railroad that 
the title is reserved in the consig- 
nor and if the carrier delivers to 
the consignee without requiring 
the surrender of the bill of lading 
it does so at its peril. In Furman v. 
U. P. R. R. Co., 106 N. Y. 579. the 
shipper made an order-notify ship- 
ment from New York to Denver, 
Colo. The delivering carrier re- 
ceived no notice that this was an 
order-notify shipment, but deliver- 
ed the same to the consignee. A 
draft was made upon the consignee 
with the bill of lading attached, 
which was not paid for, and there- 
upon suit was brought against the 
delivering carrier for a conversion. 
The court held that it was the duty 
of the delivering carrier to ascer- 
tain the terms of the bill of lading 
and when it had done so, it would 
have found that this was an order- 
notify shipment. The court said, 
p. 587: 

*•♦ ♦ ♦ It is argued here that 
even by the terms of the orig- 
inal bill of lading. Zucca Brothers 
were the consignees, and that 
being such they were presump- 
tively the proper parties to 



781'^^^ 
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an order notify bill of lading, without surrender of the same, is a 



whom to make delivery, and that 
there was no written, or any no- 
tification to the contrary, and 
hence, defendants were Justified 
in such delivery. We do not 
agree to the correctness of this 
construction of the bill of lading. 
It acknowledges the receipt of 
the goods, their weight, and 
states the amount of freight to 
their destination, Denver, Colo., 
and says the goods are marked 
*Y — order, notify Zucca Bros.' 
Here is no statement that Zucca 
Brothers are the consignees. 
The very presence of the word 
notify, in its relation to them, 
shows they are not Intended as 
the consignees. If they were, 
the word is wholly unnecessary. 
It is the duty of the carrier to 
notify the consignee of the ar- 
rival of the goods. Price v. Pow- 
ell, 3 N. Y. 322. To place in the 
bill of lading a direction to no- 
tify certain persons to whom, if 
consignees, it was the carrier's 
duty to deliver, or at least to 
notify of the arrival of the goods, 
is a plain notice that (in the 
absence of further directions) 
they are not the consignees. ♦♦" 
To the same effect see Farris v. 

B. & O. S. R. R. Co. 143 111. App. 

208. 
In Midland Valley R. R. Co. v. 

Fay & Egan Co. (Ark. 1909) 116 

S. W. 1171, the court said, p. 1172: 
••♦ ♦ ♦ As the machinery was 
shipped to the order of appellee, 
with the draft attached, the ap- 
pellant had no authority to de- 
liver it to the mill company, ex- 
cept upon the production of the 



bill of lading properly indorsed 
by the shipper. Arkansas South- 
ern Ry. Co. V. Oerman National 
Bank, 77 Ark, 4«2, 487, 92 S. W. 
522. The delivery of the machin- 
ery without the payment of the 
draft, or the production of the 
bill of lading properly indorsed 
(the appellee not consenting), 
was a conversion by which the 
appellant became liable to appel- 
lee for the value of the machin- 
ery. Arkansas Southern Ry. Co. 
V. German National Bank, 77 
Ark. 482, 92 S. W. 522. Jellett 
V. St. Paul, Minneapolis A Mani- 
toba Ry. Co. 30 Minn. 265, 15 N. 
W. 237. The failure of appellee 
to endeavor to recover posses- 
sion of the machinery did not re- 
lieve appellant of the liability; 
nor would it have been relieved 
if it had reclaimed the property 
and tendered it to appellee, but 
such tender could have been only 
in mitigation of damages. 3 
Hutchinson on Carriers (3d Ekii- 
tion) sec. 1374; Norman v. 
Rogers, 29 Ark, 365; Plummer v. 
Reeves, 83 Ark. 10, 13, 102 S. W. 
376; 28 Am. & Eng. Ency. of 
Law (2d Ed.) 683, and cases 
cited above. There was nothing 
shown in this case to bar the 
recovery of damages, if any.**" 
To the same effect see: 
The Union Stock Yards Co. v. 

Westcott, 47 Neb. 300. 
Bank of Commerce v. Bissell, 72 

N. Y. 615. 

Joslyn V. G. T. R. R. Co., 51 Vt. 
91. 

Libby v. Ingles, 124 Mas.«<. 503. 
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North V. The Transportation Co. 
- 146 Mass. 315. 

National Bank of Chester v. A. 

& C. A. L. R. R. Co.. 25 S. C. 

216. 
Seaboard Airline Ry. v. Phillips 

(Md. 1908) 70 Atlantic 232. 
Sometimes it is of consider- 
able importance to solve the 
question whether placing the 
shipment on the side track of an 
order-notify consignee and permit- 
ting an inspection amounts to a 
conversion by the carrier, so as to 
make it chargeable for the entire 
value of the shipment. It is well 
settled that an unauthorized in- 
spection does not render the car- 
rier liable for a conversion. In Dud- 
ley V. C. M. & St. P. Ry. Co.. 58 W. 
Va. 604, 112 Am. St. Rep. 1027. the 
carrier permitted an unauthorized 
inspection because of which the 
goods were rejected. In this case 
the consignor made a shipment of 
apples under an order-notify bill 
of lading. The order-notify con- 
signee was permitted to inspect 
without the production of the bill 
of lading and refused the ship- 
ment. The consignor was notified 
by the carrier of this refusal and 
then made claim against the initial 
carrier for the full value of the 
shipment. The delivering carrier 
then transported the goods to the 
nearest available market, sold 
them, deducted freight charges and 
tendered the balance to the ship- 
per. The shipper refused to accept 
it and sued for the full amount. 
The court said, p. 1029: 

"♦ ♦ ♦ The theory of his claim, 
then presented, afterward assert- 
ed by this suit, and now urged 
here, as one ground of error in 



the decree, is that the conduct 
of the defendant railway com- 
pany amounted in law to a con- 
version of the apples to its own 
use. The argument to sustain 
this position treats the inspection 
allowed to Sharp's agent, as an 
authorized delivery of the 
property to him. That a com- 
mon carrier is liable for a wrong- 
ful delivery, if in any way at 
fault, is perfectly clear. Such 
act may be treated as a conver- 
sion. Common carriers are 
bound to exercise the highest de- 
gree of care in this respect. No 
circumstances of fraud, imposi- 
tion or mistakes will excuse the 
common carrier from responsibil- 
ity for a delivery to the wrong 
person: Hutchinson on Carriers 
sec. 344. To the same general ef- 
fect, see North Pennsylvania R. 
R. Co. V. Commercial National 
Bank, 123 U. S. 727. 8 Sup. Ct. 
Rep. 266, 31 L. ed. 287, and In- 
dianapolis, etc. R. R. Co. V. Hern- 
don. 81 III. 143, cited by counsel 
for appellant. Of course this 
general rule, like all others may 
be subject to some slight appar- 
ent exceptions, which need not 
be noticed here. But, if there 
was no delivery, the rule of law 
relied upon has no application. 
The property was never out of 
the possession of the defendant, 
until sold, or removed for sale, 
sometime after the inspection. 
Sharp's agent was simply per- 
mitted to enter the cars, set bar- 
rels out in his wagon, open them 
and examine the apples. Then 
they were put back in the car 
and it was resealed by the agent. 
It may be true that he had no 
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right to do so, and that the de- 
fendant did wrong in permitting 
the inspection, no evidence of 
title or right to possession hay- 
ing been shown, but it is a non 
sequitur to say, upon these facts 
there was a delivery. It may 
have been an authorized act of 
dominion over the property, but 
whose act was it? Clearly that 
of the railroad company, for the 
property was still in its actual 
and legal custody. It never 
parted with its possession. Not 
every wrongful act on the part 
of a common carrier authorizes 
an action against it as for a con- 
version. Where goods intrusted 
to a common carrier, are injured 
only the owner's remedy is for 
damages for the injury, not their 
value; Hutchinson on Common 
Carriers, sec. 770a. For delay in 
delivery, the action must be for 
damages resulting, not the value 
of the property: Hutchinson on 
Common Carriers, sec. 328; Ry- 
land and Rankin v. Chesapeake 
etc. Ry. Co., 55 W. V. 181, 46 S. 
E. 923. What is the nature of 
the plaintiff's injury here? In- 
spection did not injure the prop- 
erly, so far as disclosed. It pre- 
vented the consummation of a 
sale to Sharp. Can that consti- 
tute the basis of an action for 
the value of the property? That 
it could not is so obvious that 
no such a claim is made, and this 
branch of the contention is 
founded upon the extremely fan- 
ciful theory of a technical deliv- 
ery, for which no authority has 
been found. ♦ ♦ *" 

It will be noticed that in this 
case the court did not decide what 



would be the measure of damages. 
It simply decided that the consig- 
nor could not recover the full 
value. In Schopp Fruit Co. v. M. 
P. R. R. Co., 115 Mo. App. 352, the 
consignor made an order-notify 
shipment of apples, allowing in- 
spection. The goods were placed 
on the order-notify consignee's 
switch track, inspected by it and 
rejected. The consignor sued the 
carrier for a conversion and the 
court said: 

"♦ ♦ ♦ The suit is in conver- 
sion for the value of one hun- 
dred and eighty barrels of ap- 
ples. To show a conversion it 
was incumbent on the plaintiff 
to prove that the apples were 
actually or constructively deliv- 
ered to the Bonham Grocery Co. 
PlaintifT concedes this much. As 
a demurrer to the evidence was 
given, plaintiff invokes the set- 
tled rule of practice, that in de- 
termining whether or not plain- 
tiff made out a prima facie case, 
every act and reasonable infer- 
ence that the proof justifies 
must be taken as true. (Pauck 
V. St. Louis Beef & Fiuvision 
Co., 159 Mo. 467, 61 S. W. 806; 
Duerst v. St. Louis Stamping Co., 
163 Mo. 607, 63 S. W. 827; Bax- 
ter V. St. Louis Transit Co., 103 
Mo. App. 597, 78 S. W. 70; 
Ladd V. Williams, 104 Mo. 
App. 390, 79 S. W. 511). 
There is no positive or direct 
proof of the delivery of the ap- 
ples to the Bonham Grocery 
Company. There are, however, 
two facts shown by the evidence 
from which plaintiff insists a de- 
livery should be inferred; first, 
that the car was placed on a 
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switch track along side of the 
grocery company's warehouse ; 
and, second, that the grocery 
company took four barrels of 
apples from the car and deliver- 
ed them to its customers on an 
order previously taken. The way 
bill and the bill of lading both 
contain a memorandum to noti- 
fy the Bonham Wholesale Gro- 
cery Company of the arrival of 
the car and to allow inspection; 
thus clearly indicating that plain- 
tift expected the grocery com- 
pany would handle the apples 
and granted it the privilege of 
inspecting them. The railroad 
company, therefore, by placing 
the car on a side-track near the 
grocery company's warehouse, 
simply followed the directions 
given it by plaintiff by placing 
the car as conveniently as pos- 
sible to the grocery company's 
warehouse for the purposes of ' 
inspecting and unloading the 
apples, in the event the gro- 
cery company should conclude 
to take them, the railroad com- 
pany retaining possession and 
control of the car, as the evi- 
dence clearly shows it did. No 
inference of delivery can be in- 
ferred from this proof. ♦ ♦ ♦" 

It seems to be the trend of the 
authorities that where the consign- 
ee is a receiver of carload freight, 
and owns its own side-track, de- 
livery is complete when the car is 
set for unloading at the usual aitd 
customary place for doing this on 
such side-track. 

Lewis V. N. Y. O. & W. Ry. Co., 
210 N. Y. 429. 

Lyons v. N. Y. C. & H. R. R. Co., 
119 N. Y. Supp. 703. 



Moore on Carriers (2d Edition) 
vol. 1, page 241. 

Anchor Mill Co. v. Burlington 
& Sioux Falls Ry. Co., 102 la. 
262. 

Chicago & Etc. Ry. Co. v. Kelm, 

121 Minn. 343. 
In Lyons v. N. Y. C. & H. Ry. Co. 
119 N. Y. Supp. 703 it was held that 
under on order-notify shipment it 
was not the duty of the carrier to 
place the car on the delivery 
track until the consignee was pre- 
pared, by the presentation of the 
bill of lading, to receive the con- 
tents of the car. 

The general rule as to when de- 
livery of a car load of freight is 
complete is well stated in C. M. St. 
P. Ry. Co. V. Kelm, 121 Minn. 343, 
where the court said: 

"♦ ♦ *Where a carrier trans- 
ports bulky freight, in carload 
lots, to its destination, and, to 
enable the consignee to unload 
it conveniently, places the cars 
upon a track designated by the 
consignee for that purpose, or if 
he has made no such designa- 
tion, upon a track proper for 
that purpose, and he has notice 
thereof, it is held by several 
courts that the carrier has per- 
formed the last act required by 
its duty to the consignee, that 
the delivery is complete, and 
that the carrier's liability as car- 
rier has terminated.* ♦ ♦" 

To the same effect in addition 
to the authorities cited, see: 
Pittsburg V. Nash, 43 Ind. 4-23. 
Pindell v. St. Louis, 41 Mo. App. 

84. 

. Cohan v. Missouri, 126 Mo. App. 
244, 102 S. W. 1029. 
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Chicago V. Kendall, 72 111. App. 

105. 
Gregg V. Illinois, 147 111. 550, 35 

N. E. 343, 37 Am. St 238. 
Paddock v. Toledo & O. C. Ry., 11 

Ohio C. D. 789. 

Independence Mills v. Burling- 
ton, 72 la. 535, 34 N. W. 320, 2 
Am. St. 258, and South v. 
Wood, 66 Ala. 167, 41 Am. Rep. 
449. 

Arthur v. St. Paul & D. R. Co., 
38 Minn. 95; Riley v. Home 5 
Bingham 217. 

Nass V. C R. I. & P. Ry. Co., 96 

Minn. 84. 
In the Anchor Mill Company v. 
the Railway Company. 102 la. 262, 
the court said, p. 265, concerning 
delivery to a side-track: 

••♦ ♦ ♦What will constitute a 
delivery must of necessity de- 
pend upon circumstances. The 
railroad company, in order to de- 
liver this wheat in bulk certain- 
ly could not be expected to un- 
load it. All that could be re- 
quired was that it place the cat- 
where it could be safely and con- 
veniently unloaded by the party 
entitled to it, and notify him of 
his action. When it had done 
this, its duty a.s a common car- 
rier ended. Independence Mills 
Co. V. Burlington, C. R. & N. Ry. 
Co., 72 la. 535 (34 N. W. Rep. 
320). In this case the car was 
put at the very place plaintiff 
had requested, for the purpose 
of being unloaded, and the plain- 
tiff duly notified of its action. 
What more could the railway 
company do to complete the de- 
livery?" 

It is well settled that it is the 
duty of the consignee to unload car 



load freight. There is no question 
but that the custom throughout the 
country is to place car load freight 
for unloading on the consignee's 
side-track, and when this is done, 
delivery is considered complete by 
the carrier. Bearing this in mind, 
from a review of the cases the 
weight of authority seems to 
be that when the carrier places 
car load freight on the side- 
track delivery is at once complete. 
The uniform "order" bill of lading 
contains near the top, on the first 
page, the following provision in 
heavy type: 

"The surrender of this Original 
Order Bill of Lading properly in- 
dorsed shall be required before 
the delivery of the property. In- 
spection of property covered by 
this bill of lading will not be per- 
mitted unless provided by law 
or unless permission is endorsed 
on this original bill of lading or 
given in writing by shipper." 
If the carrier placed the goods 
on the side-track and notified the 
consignee that the shipment was 
there for it, the carrier is liable as 
for a conversion, and the measure 
of damages would be the invoice 
price of shipment to the consignee 
at the time and place of shipment 
If, however, it placed the 
goods on the side-track, and 
notified the consignee that it 
was there simply for inspection, 
then, if the bill of lading did not 
contain a provision to allow inspec- 
tion, or the carrier otherwise au- 
thorized to permit it, the inspec- 
tion would be unauthorized and 
the carrier liable for the damages 
resulting from the same. It would 
not be liable as for a conversion, 
but for the difference between the 
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wrongful conversion of the property.^^ And under an order- 
notify bill of lading, the person to be notified but not 
named as consignee, has not even the right to inspect 



invoice price to the consignee at 
the time and place of shipment, as 
defined in sec. 3 of the uniform 
bill of lading, if made thereunder, 
and the market value of the ship- 
ment at the time of rejection in 
the nearest available market. 

57. L. S. & M. S. Ry. Co. v. W. 
H. Mclntyre Co. (Ind. 1915), 108 
N. E., 978. 981. 

A bill of lading must be properly 
indorsed before the carrier is jus- 
tified in making delivery. Kill- 
ingsworth v. Norfolk & S. R. Co., 
(N. C. 1916), 87 S. E. 947. 

A carrier of property which by 
the terms of the bill of lading is 
deliverable to the shipper's order 
is liable for its value to the true 
owner if he delivers it to the con- 
signee or any one else without such 
-order. Killingsworth v. Norfolk & 
S. R. Co., (N. C. 1916), 87 S. E. 947. 

A bill of lading is regarded as 
the symbol of the property describ- 
ed therein, and its delivery by the 
holder and consignor to a bank 
with draft attached is equivalent 
to a delivery of the property so 
far as they are concerned. Vehicle 
Supply Co. V. Mclnturff, (Ark. 
1915), 179 S. W. 999. 

The fact that a carrier was in- 
structed to notify plaintiff of the 
arrival of goods gave plaintiff no 
right to require a delivery without 
the production and surrender of 
the bill of lading properly indors- 
ed. Killingsworth v. Norfolk & S 
R. Co., (N. C. 1916), 87 S. E. 947. 

A stock buyer, who had been 



shipping hogs to commission mer- 
chants with instructions to sell 
them on commission, shipped hogs 
and received a "straight" bill of 
lading designating the commission 
merchants as consignees. He in- 
dorsed the bill of lading in blank 
and delivered it, with a draft on 
the eonmiission merchants, to a 
bank, which discounted the draft. 
Before the draft was presented to 
che commission merchants, and be- 
fore notice to the commission mer- 
chants of the transfer of the bill of 
lading the commission merchants 
received the hogs from the carrier 
and sold them. .Held, that the 
sale of the hogs was not a tort, 
and did not render the commission 
merchants liable in trover to the 
bank, since, while the transfer of 
an "order" bill of lading may be 
deemed evidence of an intended 
pledge of the chattels described 
therein, as an assignment of 
the shipper's rights against the 
carrier, a straight bill of lading is 
not a true document of title, pos- 
session of which is symbolic of ac- 
tual possession, and the carrier's 
possession is on behalf of the con- 
signee, and though the consignor 
may transfer his interest in the 
shipment, neither he nor his trans- 
feree can disturb the effect of the 
straight bill of lading as against 
the carrier or the consignee with- 
out notice. C. E. White & Co. v. 
Century S. Bank of Des Moines, 
la., 229 Fed. 975. 
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the shipment without surrender of the bill of lading.^' 
And when goods are shipped to the order of the consignor the 
carrier will not be justified in delivering them without such or- 
cfer by the fact that one of the employes of the shipper said 
the property was for a certain person.^^ So where a railroad 
wrongfully delivered an auto truck shipped under an order noti- 
fy bill of lading without first requiring the surrender of the bill 
of lading, the fact that the consignor sent men to repair parts 
on the truck in an effort to induce the consignee to accept and 
pay for the same, did not release the carrier from liability for 
conversion. ^^ However a shipper by correcting the address in an 
order-notify bill of lading after a steamer has sailed which com- 
pelled it to ship the goods by rail some three hundred miles from 
the port originally named to a port at which it did not touch, 
is a waiver of the conditions requiring the surrender of the bill 
of lading before delivering the goods. ^^ 

10. Right to Sell. When freight is rejected by the consignee 
or the freight charges not paid, the carrier has the right to sell the 
goods for charges, if the shi])per does not take immediate action 
to i)rotect them. In selling the ])roperty, however, the carrier 
must proceed strictly according to the statute of the state in 
which the sale is held. Any deviation from the statute makes 
the selling void and renders the carrier liable for conversion. 
So if a railroad company which holds a sale of unclaimed freight 
fails strictly to comply with the state statute by giving notice of 
the time and place of the sale to the owner, consignee or con- 
signor, it is liable for the value of the property at the time and 
place of con version. ^'^ 



58. L. S. & M. S. Ry. Co. v. W. man Lloyd S. S. Co., 151 N. Y., 
H. Mclntyre Co. (Ind. 1915), 108 N. Supp. 881. 

E., 978. 981 62. Horton v. Tonopah & Gold- 

59. L. S. & M. S. Ry. Co. v. W. field R. Co., 225 Fed. 406, 409. 

H. Mclntyre Co., (Ind. 1915), 108 vernons Sayles' Ann. Civ. St. 

N. E., 978, 982 1914, art. 725, authorizing a carrier 

60. L. S. & M. S. Ry. Co. v. W. to sell unclaimed freight "offering 
H. Mclntyre Co., (Ind. 1915), 108 each box, bale * * * or other ar- 
N. E., 978, 982. tide .separately as consigned" re- 

61. Miles Mfg. Co. v. North Ger- quires the carrier to offer each 
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Where a carload of fruit shipped from Chicago to New York 
was seized under a replevin writ on November 1st, order for its 
sale as highly perishable obtained on November 2nd, and sold on 
November 3rd, but notice to consignee not given until November 
the 4th, the carrier is liable to the consignee for the value of 
the shipment and is not relieved by having turned the proceeds 
over to the third person who sued out the replevin writ or by 
the cancellation of the replevin bond.*^ 

A railroad company which has a relative of one of its em- 
ployes secretly act for it as an agent to bid in unclaimed freight 
at a sale not held in strict compliance with a statute of the state 
in which the sale is held is guilty of conversion.^^ Since no valid 
sale of undelivered freight can be made by a carrier unless the 
statutory method is strictly pursued, the burden is on the car- 
rier to show that the sale was regularly conducted. '^ Therefore 
a carrier which has sold lumber for freight and demurrage 
charges in strict compliance with the state statute regulating the 
sale of unclaimed freight is not liable for conversion.^^ 

11. Warehousing. The carrier's liability as a warehouseman 
begins when its liability as a carrier ends. The general rule, well 
settled, is that the common law liabilitv of the carrier ends when 
the goods reach their destination and the consignee has had a 



box or bale or other article sep- 
arately unless the freight is con- 
signed in bulk, in which event the 
sale must be in bulk, and where 
fertilizer is shipped in bags, each 
w^eighing a specified number of 
pounds, and described in the bill 
of lading as a specified number of 
"bags complete fertilizer, weight 
26.000 pounds," the carrier selling 
the same as unclaimed freight can- 
not sell the same in bulk, but must 
offer each bag separately: the 
word "bulk" having reference in 
law to merchandise which is nei- 
ther counted, weighed, nor meas- 
ured, and the words "as consign- 



ed" having no other meaning than 
that the articles to be sold shall 
be sold in the manner in which con- 
signed as evidenced by the bill of 
lading. Texas & P. Ry. Co. v. Gate 
City Fertilizer Co., (Tex. 1915), 176 
S. W. 868. 

63. Martorana v. Baltimore & 
Ohio R. Co.. (N. Y. 1915), 151 N. 
Y., Supp. 841. 

64. Horton v. Tonopah & Gold- 
field R. Co., 225 Fed. 406, 409. 

65. Horton v. Tonopah & Gold- 
field R. Co., 225 Federal Reporter, 
4C6. 407. 

66. Horton v. Tonopah & Gold- 
field R. Co., 225 Federal Reporter. 
406, 407. 
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reasonable time, after notice, to accept them, and fails to do so, 
or refuses to accept them, and thereupon the liability of 
the carrier as a warehouseman commences and no duty de- 
\ olves upon the carrier, as a matter of law, to notify the con- 
signor, at least where the consignee appears presumptively to 
be the owner, of the refusal of the consignee to accept the goods, 
unless in the circumstances of the particular case reasonable 
care requires it.^" The liability of a carrier which holds goods 
as a warehouseman for loss by fire is not governed by the state 



67. Weed v. Barney, 45 N. Y., 
344, 6 Am. Rep. 96; Bacharach v. 
Lehigh Valley Ry.. 143 App. Dlv. 
117, 127 N. Y. Supp., 607; Manhat- 
tan Shoe Co. V. C. B. & Q. R. R. 
Co., 9 App. Div., 172, 41 N. Y. Supp. 
83; Fenner v. Buffalo & St. L. R. 
R. Co.. 44 N. Y. 505. 4 Am. Hep. 
709. Wien v. N. Y. C. & H. R. R. 
Co., 152 N. Y. Supp., 154, 156. 

The parties to an interstate 
shipment may not, by special agree- 
ment, alter the conditions speci- 
fied in the bill of lading governing 
the carrier's liability when a ship- 
ment is not removed within forty- 
eight hours after notice to the con- 
signee of its arrival, which con- 
form to the carrier's published reg- 
ulations. Southern R. Co. v. Pres- 
cott, 36 Sup. Ct. 469. 240 U. S. 632; 
60 L. Ed.— 

The liability of a carrier as a 
warehouseman is based on negli- 
gence, and it is not an insurer of 
the goods. Chicago, R. I. & P. Ry. 
Co. v. Stouffer, (Ind. 1916), 111 N. 
E. 809. 

Where an express company of- 
fers to make delivery at the con- 
signee's place of business, and the 
consignee declines for reasons of 
his own convenience, the company's 
liability as a common carrier then 
terminates, and the consignee has 



no power to prolong such liability, 
however inconvenient it may be 
for him to receive the goods. South- 
em Express Co. v. Potter Bros., 
(Tenn. 1916), 183 S. W. 157. 

Where an express company of- 
fered to make prompt delivery of 
a consignment of goods^ and its lia- 
bility as carrier was determined by 
the consignee's request that they 
ce left on the station platform for 
his convenience, and the company, 
to protect them from trespassers, 
put them in the station, its liabil- 
ity was only that of a warehouse- 
man, and, where the station was 
burned without its fault, it was not 
liable for the value of the goodr,: 
Southern Express Co. v. Potter 
Bros., (Tenn. 1916), 183 S. W. 157. 

A carrier of bananas, indepen- 
dent of the contract of shipment, 
owed the owner the duty to pre- 
serve the property after it reached 
destination until it was delivered. 
Illinois Cent. R. Co. v. Freeman, 
(Tex. 1916), 182 S. W. 369. 

A transferman's duty as carrier 
ends with delivery of the goods in- 
trusted to him at the place of des- 
tination. If, for any reason, he Is 
not there relieved of their actual 
custody or possession within a rea- 
sonable time, he is under a differ- 
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law, but by federal law.** So the measure of the carrier's liabil- 
ity as warehouseman under a bill of lading for an interstate ship- 
ment, issued pursuant to the Interstate Commerce Act, which, 
in accordance with the carrier's published regulations, provided 
that every service to be performed under it should be subject to 
the conditions specified, among which was an express condition 
governing the carrier's responsibility as warehouseman for pro- 
perty not removed within forty-eight hours after notice of ar- 
rival, — is not to be tested by the exceptional rule of the local 
law, placing the burden upon a warehouseman, in case of loss by 
fire, to show that it was not negligent.*^ But the arrival of an 



ent, further, and less exacting duty 
to provide for their safety, for an- 
other reasonable period of time, 
the degree of which duty is deter- 
mined by the principles of law ap- 
plicable to warehousemen. Brown 
Shoe Co. V. Hardin. (W. Va. 1916), 
87 S. E. 1014. 

68. Southern R. Co. v. Prescott. 
240 U. S. 642, 60 L. Ed-—, 36 Sup. 
Ct. 469. 473. 

This is so because with respect 
to the service governed by the 
Federal statute, the parties were 
not at liberty to alter the terms of 
the service as fixed by the filed 
regulations. This has repeatedly 
been held with respect to rates, 
(Texas & P. R. Co. v. Mugg, 202 
U. S. 242. 50 L. ed. 1011, 26 Sup. Ct. 
Rep. 628; Kansas City Southern 
R. Co. v. Carl, 227 U. S. 639, 652, 
57 L. ed. 683, 688, 33 Sup. Ct. Rep. 
391; Boston & M. R. Co. v. Hooker, 
233 U. S. 97, ll2, 58 L. ed. 868. 
876, L. R. A. 1915B. 450, 34 Sup. 
Ct. Rep. 526, Ann. Cas. 1915D. 593; 
Louisville & N. R. Co. v. Maxwell. 
237 U. S. 94. 59 L. ed. 853. L. R. A. 
1915E, 665, P. U. R. 1915C. 300, 35 
Sup. Ct. Rep. 494), and the estab- 
lished principle applies equally to 



any stipulation attempting to al- 
ter the provisions as fixed by the 
published rules relating to any of 
the services within the purview of 
the act. Chicago & A. R. Co. v. 
Kirby. 225 U. S. 155, 166, 56 L. ed. 
1033. 1038. 32 Sup. Ct. Rep. 648. 
Ann. Cas. 1914A, 501; Atchison, T. 
& S. F. R. Co. V. Robinson, 233 U. S. 
173, 181. 58 L. ed. 901, 905, 34 Sup. 
Ct. Rep. 556. This is the plain 
purpose of the statute in order to 
shut the door to all contrivances 
in violation of its provisions 
against preferences and discrimina- 
tions. No carrier may extend "any 
privileges or facilities," save as 
these have been duly specified. 
And as the terminal services inci- 
dent to an interstate shipment are 
within the Federal act, and the 
conditions of liability while the 
goods are retained after notice of 
arrival are stipulated in the bill of 
lading under the filed regulations, 
the conditions thus fixed are con- 
trolling, and the parties cannot 
substitute therefor a special agree- 
ment. Southern R. Co. v. Prescott, 
240 U. S. 632, 60 L. Ed—, 36 Sup. 
Ct. 469, 472. 

69. Southern R. Co. v. Prescott, 
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interstate shipment at destination, the payment of the freight by 
the consignee, his signature to a receipt for the shipment, and his 
removal of a part thereof, leaving the rest, with the carrier's per- 
mission, to await his convenience in removal, did not discharge 
the carrier's liability under the bill of lading issued pursuant to 
the Act, nor create a new obligation as warehouseman, governed 
by the local law, which casts upon the warehouseman, in case 
of loss by fire, the burden of showing that it was not negligent, 
where the bill of lading, in accordance with the published regu- 
lations, provided that every service to be performed under it 
should be subject to the conditions governing the carrier's re- 
sponsibility as warehouseman for property not removed within 
forty-eight hours after notice of arrival^® Therefore, the liabil- 
ity of a terminal carrier in an interstate shipment for a loss due 
to its negligence while the goods were in its possession as ware- 
houseman at the place of destination must be regarded as con- 
trolled by a limitation to an agreed valuation made to adjust the 
rate contained in the uniform bill of lading issued by the initial 
carrier, in view of the provisions of the Hepburn Act, enlarging 
the definition of the term "transportation" so as to include all 
services rendered in connection therewith, and of a provision of 
the bill of lading that "every service to be performed hereunder" 



240 U. S. 632, 60 L. Ed.—, 36 Sup. 
Ct. 469, 470. 

70. Southern R. Co. v. Prescott, 
240 U. S. 632, 60 L. Ed.—, 36 Sup. 
Ct. 469, 470. 

In Cleveland, C. C. & St. L. Ry. Co. 
V. Dettlebach, 239 U. S. 588, 60 L. 
Ed.—, 36 Sup. Ct. 177, 180 the 
United States Supreme Court said: 

"From this and other provisions 
of the Hepburn act it is evident 
that Congress recognized that the 
duty of carriers to the public in- 
cluded the performance of a variety 
of services that, according to the 
theory of the common law, were 
separable from the carrier's ser- 
vice as carrier, and, in order to 



prevent overcharges and discrimi- 
nations from being made under the 
pretext of performing such addi- 
tional services, it enacted that, so 
far as interstate carriers by rail 
were concerned, the entire body of 
such services should be included 
together under the single term 
'transportation,' ^and subjected to 
the provisions of the act respecting 

reasonable rates and the like. The 
recommendation of the Interstate 
Commerce Commission for the 
adoption of the uniform bill of lad- 
ing waa of course made in view 
cf this legislation, and while not 
intended to be and not in law bind- 
ing upon the carriers, it is entitled 
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is subject to all the conditions therein containedJ^ The liability 
of a carrier as warehouseman is involved so frequently that the 
question of such liability is a very important one. Frequently 
when goods are refused at destination, or the consignee cannot 
be found, the proper care to be given the shipment is often a 
vexing question. If the carrier keeps the goods on the side- 
track demurrage accrues. If it stores the goods the shipment 
may not bring the freight and storage. Furthermore, the ship- 
per may refuse to pay the warehousing charges on the ground 
the storage was not authorized, and thus the right of the ware- 
house to a lien be involved. It seems, by the weight of authority, 
the right of a carrier to store an unclaimed shipment, notify the 
consignor, and thereafter the warehouse charges are a valid lien 
against the shipment.''^ Qf course, the carrier as warehouse- 



to some weight. It recognizes — 
whether correctly or not is a ques- 
tion not now presented — the right 
of the carrier to make a charge, 
the amount of which has not been 
definitely fixed in advance, for 
storage as warehouseman in addi- 
tion to the charge for transporta- 
tion; ibut at the same time it 
recognizes that a valuation lower 
than the actual value may be 
agreed upon between the shipper 
and the carrier, or determined by 
the classification or tariffs upon 
which the rate is based; and it is 
a necessary corollary that what 
should be a reasonable charge for 
storage would be determined in the 
light of all the circumstances, in- 
cluding the valuation placed upon 
the goods. We conclude that, un- 
der the provisions of the Hepburn 
act and the terms of the bill of 
l&ding, the valuation placed upon 
the property here in question must 
be held to apply to defendant's 
responsibility as warehouseman." 
71. Cleveland. C. C. & St. L. R. 



Co. V. Dettlebach, 239 U. S. 588. 60 
L. Ed.—, 36 Sup. Ct. 177. 

72. The warehouse as an inno- 
cent third party, is not a party to 
the contract of transportation. Un- 
der the law of practically every 
state in the Union a warehouse- 
man has a lien for his charges. 
Therefore as far as the possession 
of the warehouse company is con- 
cerned, it can legally hold the 
shipment for its charges. 

Now assuming the shipment i^ 
ultimately sold for charges and 
the amount obtained does not cover 
the storage charges, who is to pay 
the difference? This question can 
only be answered with reference 
to the facts surrounding each par- 
ticular case. The only theory on 
which a shipper can be held is that 
he has in some way authorized the 
carrier to store the goods. If the 
shipper has not expressly or im- 
pliedly given the carrier authority 
to store the goods for his account, 
then the carrier is liable to the 
warehouse and not the shipper. 
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Express authority to store the 
shipment, of course would be an 
instruction to the railroad to do 
so. Implied authority may arise 
for instance in this way. The car- 
rier might notify the shipper that 
the goods had been rejected an.1 
unless otherwise directed would 
place them in a specified public 
warehouse, and the shipper by not 
countermanding such proposal 
might be held to have impliedly 
authorized it. But the mere re- 
jection of the goods by the con- 
signee does not authorize the rail- 
road company to store the good.s 
with a warehouse so that the ship- 
per in total ignorance of such pro- 
ceeding can after a long period be 
held for the charges over and 
above the value of the shipment. 

In this connection it must be re- 
membered that circumstances may 
arise where although the carrier 
may not originally have the au- 
thority to store the goods, still the 
shipper may by subsequent action 
ratify such act. This is why 
each case has to depend up- 
on its own facts. 

Now as to the right of the car- 
rier to store the goods. If a con- 
signee fails or refuses to receive 
the goods, it is the duty of the car- 
rier to properly conserve the ship- 
ment. It is therefore its duty to 
store the goods and in many juris- 
dictions to immediately notify the 
consignor of the consignee's re- 
fusal to receive the goods. 

T. & E. Eddy, (U. S.) 5 Wall., 
481, 18 L. Ed. 486. 

American Sugar Refin. Co. v. 
McGhee, 96 Ga. 27, 21 S. E. 
383. 



Alabama, etc., R. R. Co. v. Mc- 
Kenzie, 139 Ga. 410, 77 S. E. 
647, 45 L. R. A.. N. S.. 18. 

American Merchants' Union 
Exp, Co. V. Wolf, 79 111. 430. 

Michigan Cent. R. R. Co. v. Har- 
ville, 136 111. App. 243. 

Nashville, etc. R. Co. v. Drey- 
fuss-Weil Co., 150 S. W. 321, 
150 Ky. 333. 

Carrizzo v. New York, etc., R. 

Co., 123 N. Y. S. 173. 66 Misc. 
Rep. 243. 9 L. R. A.. N. S. 579. 

Manhattan Rubber Shoe Co. v. 
Chicago, etc. R. Co.. 41 N. Y. S. 
83, 9 App. Div. 172. 75 N. Y. 
St. Rep. 544. 

There are cases which hold to 
the contrary: 

Kremer v. Southern Express Co., 
6 Coldw. (Tenn.), 356. 

Steamboat Keystone v. Moies, 28 
Mo. 243, 75 Am. Dec. 123. 

Lesinsky v. Great Western Dis- 
patch, 13 Mo. App. 575. 

Hull V. Missouri Pac. R. Co., 60 
Mo. App. 593. 

Hudson V. Baxendale, 2 H. & N. 
575. 

The courts of the country are di- 
vided on this question but the 
weight of authority is that the 
notice of rejection must be given 
to the consignor. 

Except in those few jurisdic- 
tions, therefore, which hold a con- 
trary doctrine, the carrier can not 
collect for storage charges unless 
notice has been given the consign- 
or of the rejection or non-accep- 
tance of the goods. Storage 
charges, to be legally applicable 
by the carrier, must be filed with 
the Interstate Commerce Commis- 
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man, is not an insurer, and only liable for loss if it fails to use 
ordinary care.'^^^ 

12. Baggage. Since the liability of the carrier concerning 
baggage is peculiar this subject is considered by itself. A carrier, 



sion, and if they are not, they can- 
not be collected. 

72^2- The difference between a 
carrier's obligations as insurer and 
warehouseman is illustrated by the 
following excerpts from leading 
text writers. 

Moore on Carriers, Second Edi- 
tion, p. 236, states the law as fol- 
lows: 

"Where, however, the relation 
of the parties is not that of car- 
rier and owner or consignee, or 
where the responsibility of the 
carrier has terminated and that 
of warehouseman has commenc- 
ed or exists, the strict rule of re- 
sponsibility as insurer does not 
prevail, and the carrier is re- 
sponsible for proper diligence 
and care only in the preservation 
of the property and its delivery 
to the true owner, and liable only 
for losses resulting from its own 
negligence." 

Michie on Carriers, p. 910, states 
the rule as follows: 

"It is held that a carrier which 
has carried property for hire and 
is keeping it for a reasonable 
time in its own warehouse, at 
the point of destination, until it 
shall be called for, is a bailee for 
hire. As such it is liable only 
for the want of ordinary care in 
the custody of the goods; and the 
care exercised should be in pro- 
portion to the loss likely to be 
sustained by want of such care. 
A carrier as warehouseman is li- 



able for the loss or destruction 
of goods caused by its negligence. 
In the absence of negligence on 
its part a carrier is not liable 
for damages caused to the goods 
by storm, or for their loss by 
theft or fire. A carrier, as ware- 
houseman, is not liable for the 
destruction of goods, caused by 
the negligence of its employee, 
who was an independent con- 
tractor.*' 

In other words if the carrier's 
liability as insurer has ceased dif- 
ferent facts must be shown to 
make it responsible as warehouse- 
man, than are necessary to hold 
it liable as carrier. 

The rule governing cases of this 
kind is well stated in Hutchinson 
on Carriers, third edition, section 
685, as follows: 

"Whenever the carrier can 
show that the delivery was im- 
possible, from inability to find 
the consignee, or from his refus- 
al to accept the goods, or from 
his unreasonable delay in taking 
them away, when that duty de- 
volves upon him according to 
the course of the business of the 
carrier, or that from any other 
cause his obligation as carrier 
has ceased and the less burden- 
some one of warehouseman has 
supervened, he may further 
show that the loss which has 
occurred was not attributable to 
his fault or negligence, and 
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with respect to baggage accompanying a passenger, intrusted 
to its custody, incurs the responsibility of a common carrier 
of goods and is liable as an insurer of the baggage, except where 
the loss or damage is caused by the act of God, the act of the 
owner, or by the public enemy."^ It is the duty of the carrier to 
deliver a passenger's baggage, whether within the weight pre- 
scribed by statute or not, immediately upon the arrival of the 
passenger at his destination."* And where a carrier accepts as 
baggage the sample trunks of a traveling salesman, with know- 



thereby exonerate himself from 
liability. If, for instance, thi? 
goods have been destroyed by 
an accidental fire; by an ex- 
plosion of dangerous goods, of 
the character of which he was 
not aware; by leakage from a de- 
fect in a cask; or have depreci- 
ated in market value; or have 
been lost by theft or robbery, 
without the fault or negligence 
of the carrier, and he can snow 
that his relation to the goods 
as common carrier had, before 
such loss, been changed to ihat 
of a mere custodian of the 
goods for the consignor or own- 
er, he will be excused, although 
he would have been unquestion- 
ably liable in his character as 
carrier." 

73. Kansas City M. & O. Ry. 
Co. V. Fugatt, (Okla. 1915), 150 
Pac. 669. 

74. Kansas City M. & O. Ry. 
Co. V. Fugatt, (Okla. 1915), 150 
Pac, 669, 670. 

Under Rev. St. 1909, § 3239, pro- 
viding that no liability shall accrue 
to carriers for the transportation 
of jewelry when carried as bag- 
gage, except by special contract 
between carrier and shipper, 
where a passenger's jewelry was 
carried in his trunk as baggage 



without special contract and with- 
out knowledge on the part of the 
road or its agents of the contents 
of the trunk, a railroad was not li- 
able for the loss of such Jewelry. 
Strome v. Lusk, (Mo. 1915), 180 S. 
W. 27. 

Under Revisal 1908, § 2618, pre- 
scribing railroad charges for trans- 
porting a passenger and his "bag- 
gage," not exceeding 200 pounds 
in weight, where a railroad passen- 
ger negligently omitted to have his 
suit case checked when he had am- 
ple time to do so to have it car- 
ried on the same train with him. 
the railroad, transporting it the 
next day without compensation, 
was liable only as a gratuitous bai- 
lee, since the passenger has the 
right to have baggage transported 
free of charge as part of the con- 
sideration for the price of his tick- 
et only when it accompanies him 
on the same train, unless prevent- 
ed by the carrier's negligence or 
default. Perry v. Seaboard Air 
Line R. Co., (N. C. 1916), 88 S. E. 
156, 157. 

Where ordinary passenger's bag- 
gage in trunks is accepted by a 
carrier and a check issued, the 
check is only prima facie evidence 
of the receipt of the trunk by the 
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ledge of their character, it thereby waives any objection on the 
ground that such trunks and contents are not properly baggage, 
and its liability therefor is the same as that with reference to 
ordinsfry baggage.^^ Where a passenger, whose business was to 
travel with fairs and circuses operating a shooting gallery, in 
connection with which he used cheap jewelry as prizes, carried 
such jewelry aboard the train, the railroad was not liable 
for loss of such jewelry as an insurer, for the articles were not 
the passenger's baggage, not having been taken for his personal 
use, but were merchandise.'^* And where a person, taking pas- 
sage, carried with him a tent in which he lived and blankets in 
which he slept in pursuance of his business of traveling with 
fairs, circuses, and picnics to operate a shooting gallery, the car- 
rier was liable for the loss thereof as an insurer, since the articles, 
worth $17, were "baggage," articles for the personal use and 
comfort of the passenger at the end of his journey, in view of his 
station in life, occupation, purpose of the journey, and their 
value.^" Though one accepting and using a ticket for transpor- 
tation was unable to read English, and was told by the carrier 
that it would be unnecessary to insure his baggage, he was 
bound by the terms of his ticket, limiting liability for loss of 
baggage to a certain amount.*^* Where a passenger checks his 



carrier; nor is the situation differ- 
ent where the baggage consists of 
drummer's trunks. Davis v. At- 
lantic Coast Line R. Co., (S. C. 
1916), 88 S. E. 273, 274. 

75. Kansas City, M. & O. Ry. 
Co. V. Fugatt. (Okla. 1915), 150 
Pac, 669, 670. 

76. Strome v. Lusk, (Mo. 1915), 
180 S. W. 27. 

77. Strwne v. Lusk, (Mo. 1915), 
180 S. W. 27. 

78. Secoulsky v. Oceanic Steam 
Nav. Co., (Mass. 1916), 112 N. E. 
15L 

Where a steamship company's 
agent repre.«^ented to a passenger 
that the company would be liable 
for the value of her baggage, the 



fact that dfter she arrived at the 
wharves and was in the Emigrant 
Halls a contract, limiting liability, 
was delivered to her does not limit 
her rights, it appearing that the 
contract was written in a language 
which she did not understand, 
and that she never signed it or act- 
ed thereunder other than to ac- 
cept passage for which she had al- 
ready paid. Drozinski v. Hamburg- 
American Line. (Mo. 1916), 181 S. 
W. 1164. 

In a passenger's action for loss 
of baggage, where the contract of 
carriage as contained in her trans- 
portation was made in a foreign 
country, but there was no evidence 
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baggage in time to have it transported with him, and it is not 
done, or, if the baggage is checked through over different lines, 
and the connection is so close at some point that there was no 
time to transfer it to the passenger's train, or where the baggage, 
for any cause within the control of the carrier, is carried on an- 
other train, it retains its character as baggage, and the carrier is 
liable for its safety as an insurerJ^ But where a passenger 
checks his baggage on another train than the one he rides on for 
extra compensation, the railroad is liable for loss of or injuries 
to it as a carrier of freight.*® So the liability of a railroad for a 
passenger's baggage not transported on the train with him and 
for no ^xtra compensation is that of a gratitous bailee, who is 
answerable for gross negligence, which is the failure to exercise 
the care of a person of ordinary prudence undertaking to carry 
the goods of another without compensation.*^ Proof of delivery 
to the carrier of baggage carried for nothing by it on a different 
train from the passenger's and of the carrier's failure to deliver 
is evidence sufficient to take the case to the jury and support a 
verdict, though the carrier is not liable unless the jury finds that 
it did not exercise the care of an ordinary person of prudence un- 
der the circumstances.*^ But where there is a dispute between 
the carrier and the passenger as to payment of excess baggage 
fare at receiving station, it is the passenger's duty to make a full 
explanation of his claim and of the circumstances leading thereto 
to the carrier.*^ The mere fact that a rule of a carrier required 
that a check be attached to baggage if excess charge was paid 
thereon and that no such check was attached to the baggage in- 
volved would not defeat the right of the passenger to demand his 
baggage without paying excess, if, in fact, he had already paid the 

as to the law of such foreign coun- 81. Perry v. Seaboard Air Line 
try, the law of the forum governs. R. Co., (N. C. 1916), 88 S. B. 156, 
Drozinski v. Hamburg-American 157, 
Line, (Mo. 1916), 181 S. W. 1164. 

79. Perry v .Seaboard Air Line 
R. Co., (N. C. 1916), 88 S. E. 156, 
157. 

80. Perry v. Seaboard Air Line 83. Davis y. Atlantic Coast Line 
R. Co., (N. C. 1916), 88 S. E. 156, R. Co., (S. C. 1916), 88 S. E. 273, 
157. 274. 



82. Perry v. Seaboard Air Line 
R. Co., (N. C. 1916), 88 S. E. 156. 
157. 
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charge and the check had not been attached.** And where a pas- 
senger fully informs the agents of the carrier as to the reasons 
for his refusal to pay excess baggage fare, and the fare had al- 
ready been once paid, but the agents without inquiry hold the 
baggage for payment of the charges, the jury might find punitive 
damages.*^ The contract of the carrier to transport a passenger 
includes the duty to transport a reasonable amount of personal 
effects and hand luggage, including a reasonable amount of 
money for traveling and other incidental expense, jewelry, 
watches, clothing, and such other articles of personal conveni- 
ence, pleasure, and comfort as are reasonably suited to the pas- 
senger's station in life, the journey he is taking, and possible ac- 
cidents, sickness, and sojourning on the way, for which a reason- 
ably prudent man, under the circumstances, would provide.** 



84. Davis v. Atlantic Coast Line 
R. Co.. (S. C. 1916). 88 S. E. 273, 
274. 

85. Davis v. Atlantic Coast Line 
R. Co.. (S. C. 1916). 88 S. E. 273, 
274. 

86. Repp V. Indianapolis. C. & 
S. Traction Co., (Ind. 1916). Ill N. 
E. 614. 

Where the plaintiff, an old and 
infirm man, while a passenger on 
a street car. was forcibly as- 
saulted and robbed of his poc- 
ketbook and |290. in the pres- 
ence and view of the carrier's 



conductor, who failed to pro- 
tect him when called upon, altho 
young, athletic, and capable of pre- 
venting the robbery, and who fail- 
ed io call upon other passengers, 
who would have helped if called 
upon, he failed to exercise ordi* 
rary care to protect the plaintiff's 
personal effects, and the carrier 
was liable, as a carrier is under a 
duty to exercise reasonable care to 
protect passengers from the loss of 
personal effects retained in their 
possession. Repp v. Indianapolis, 
C. & S. Traction Co.. (Ind. 1916), 
111 N. E. 614. 
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A. CARMACK AND CUMMINS AMENDMENTS. 

1. Initial Carrier. 

2. Connecting Carrier. 

3. Delivering Carrier. 

1. Initial Carrier. As has been pointed out there was a great 
deal of confusion concerning the liability of the initial carrier, and 
to reconcile the various views on the subject the Carmack 
Amendment was passed. Now the manifest effect of the 
Carmack Amendment was not to impose upon the initial 
carrier a liability for its own conduc*^ different from or greater 
than that imposed upon it by the common law, but to impose 
upon it in favor of the shipper the liability to him under the 
common law incurred by its connecting carriers.^ So the only 
new right of action given the legal holder of a bill of lading in 
interstate commerce shipments is against the initial carrier, 
where the primary cause of liability is upon the subsequent con- 
necting carrier.^ Therefore the Carmack Amendment merely 



1. Stevens & Russell v. St 
Louis Southwestern Ry. Co. (Tex. 
1915), 178 S. W., 810, 813. 

The Carmack Amendment does 
not, though the federal act re- 
quires the issuance of a bill of lad- 
ing, prevent the initial carrier 
from becoming liable for such neg- 
ligence, where though no bill of 
lading was issued, a through ship- 
ment was undertaken. Keithley v. 
Luak (Mo. 1915) 177 S. W. 756. 

Where an initial carrier issued a 
through bill of lading for an inter- 



state shipment of horses which was 
to be made also over other lines, 
it is liable for the negligence of 
connecting carriers, and proof that 
the horses were injured during 
transit, without proof as to the 
line on which it occurred, will sup- 
port judgment against it. Jones 
V. Louisville & N. R. Co. (Mo. 
1916) 182 S. W. 1064. 

2. St. L. & S. F. R. Co. V. 
Mounts (Okla.), 144 Pac. 1036, 
1037. 

Where a carrier on being noti- 
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places the shipper in a position where he may be able to recover 
for injured property and relieve himself, oftentimes, from the 
task of locating the active wrongdoer. But if the shipper knows 
which one among a number of carriers caused the injury, he may 
sue that one alone.' The Carmack Amendment fixes absolute lia- 
bility upon the initial carrier. The initial carrier is given a cause 
of action against its connecting carriers,*^ and, if such carrier is 
insolvent, that misfortune cannot deprive the shipper of his cause 
of action against the initial carrier. The fact that the initial car- 
rier may not be able to recover from the connecting line is unfor- 
tunate for the initial carrier, but cannot affect the validity of the 
statute.'* And the rule prevailing that proof of delivery of live 
stock to an initial carrier, in a continuous line of shipment, in 



fied of the refusal of the original 
consignee to pay for the goods in- 
formed the consignor, after inves- 
tigation, that it located the goods 
and indorsed on the original bill 
of lading a statement that they 
were reconsigned to another, a 
new contract of shipment was en- 
tered into which was binding on 
the carrier, even though not con- 
sented to by the original consign- 
ee, and the carrier was liable 
to the second consignee for fail- 
ure to deliver the goods. Such a 
carrier was an initial carrier with- 
in the Carmack Amendment, even 
though before the reconsignment 
the goods had been delivered to 
another carrier, since the shipment 
originated on its line, and the only 
contract of carriage was made by 
it. A. E. Myers & Co. v. Norfolk 
Soutbern R. Co., 88 S. E. (N. C.) 
]^9. 150. 

3. Galveston Ry. Co. v. Piper, 52 
Tex. Civ. App. 568, 115 S. W., 107; 
Otrich V. Ry. Co., 15J Mo. App. 
420, 134 S. W. 665; McMilan v. C. 
R. I. & Pac. Ry. and G. N. Ry., 14-7 
Iowa, 596. 124 N. W. 1069; Trade- 



well V. C. & N. W. Ry., 150 WU. 
259, 136 N. W. 794; Uber v. C. 
M. & St. P. Ry., 151 Wis. 431, 138 
N.W. 57; Elliott v. C, M. & St P. 
Ry. Co. (So. Dak. 1915), 150 N. W. 
777, 778, 779. 

A common carrier of goods and 
baggage is an insurer and liable 
for all injuries to and loss of prop- 
erty being transported, unless the 
injury or loss is caused by the act 
of God, the public enemy, the neg- 
ligence of the shipper, or by the 
inherent qualities of the goods. 
Perry v. Seaboard Air Line R. Co. 
(N. C. 1916) 88 a E. 156. 

31/2* Initial carrier may compel 
reimbursement from connecting 
carrier. A. C. L. R. R. v. Riverside 
Mills. 219 U. S. 186, 55 L. Ed., 167, 
31 Sup. Ct., 164. 

4. T. M. Ry. Co. v. King (Tex. 
1915). 174 S. W., 336, 337; C. C. C. 
& St. L. Ry. Co. v. Hayes (Ind.. 
1914), 104 N. E. 581, 585. 

A packet company, the initial 
carrier of an interstate shipment 
which paid the shipper the value 
of goods destroyed by a connect- 
ing common carrier, had the right 



120^ 



THE LAW OF LOSS AND DAMAGE CLAIMS 



good condition, and delivery by the final carrier in a damaged 
condition, makes a prima facie case against the carrier sued, en- 
titling the shipper to go to the jury on the question of such car- 
rier's liability, is not abrogated by the Carmack Amendment.* 
Thus the initial carrier of perishable produce is liable under the 
Carmack Amendment for the failure of a connecting carrier to 
make a market by a certain time.* 

No doubt one of the strong reasons for the enactment of the 
Carmack Amendment, was the difficulty of the shipper in ascer- 
taining the line on which the negligence occurred ; but, no 
doubt, also, it was to protect shippers from the expense of in- 
stituting suits distant from their homes, perhaps in other states 
and in strange tribunals. Whatever may have been the reasons 
actuating Congress in passing the law, it fixes absolutely the 
liability of the initial carrier without regard to whether a care- 
taker accompanies a shipment or not, and regardless of the fact 
as to whether the shipper may know that the damages did not oc- 
cur while the shipment was in the possession of the initial car- 
rier.^ The Carmack Amendment is in effect only for the purpose 
of enabling the shipper to obtain redress from the initial carrier 
for any breach of the original contract of shipment, regarded as 
the through contract, ^''^ and does not cover damages arising from 



to recover from such carrier the 
amount of damages it had been re- 
quired to pay the shipper. Joest 
V. Clarendon & Rosedale Packet 
Co. (Ark. 1916) 183 S. W. 759. 

5. T. W. Mewbom & Co. v. 

LouisVille & N. R. R., 87 S. E., 37. 

6. New York, P. & N. R. Co. 
V. Peninsula Produce Exch., 240 U. 
S. 34, 60 L. Ed.—, 36 Sup. Ct. 230. 

7. T. M. Ry. Co. v. King, (Tex. 
1915). 174 S. W. 336. 

Of course on shipments moving 
entirely within the limits of one 
state the rule may be different, 
as in some states the carrier is 
permitted to limit liability to its 
own line. This is true in Texas. 
Thus where the initial carrier of 



an intrastate shipment of live 
stock, though guilty of delaying 
transportation, delivered an hour 
and a half late the stock to the 
connecting carrier while its train 
was on its track, but the connect- 
ing carrier refused without cause 
to accept the stock and transport 
it in that train, thereby delaying 
transportation, the initial carrier 
was not liable for delay in the de- 
livery of the stock at its destina- 
tion. St. Louis S. W. Ry. Co. of 
Texas v. Milier & White (Tex. 
1915) 176 S. W. 830* 

7|/2. It matters not that the 
route is selected by the shipper, 
and is one over which the carrier 
has no through rate. N. & W. Ry. 



LUBILITY FOR NEGLIGENCE 121 

I 

the breach of a new contract entered into at destination and after 
arrival of the goods, between the shipper and the delivering car- 
rier.^ The theory is that the connecting carriers are to be tresttcd 
as the agents of the initial carrier for the purpose of transporta- 
tion and delivery, and the case as though the point of destina- 
tion were on its own line, operated in different states. The goods 
not having been delivered, the presumption attaches that they 
were lost through the negligence of the initial carrier or its 
agents, and the burden of proof that the loss resulted from some 
cause for which the initial carrier was not responsible is thrown 
upon the carrier.* 

The application of the Carmack Amendment has not caused a 
great deal of difficulty. This law is construed broadly. When 
it is remembered that a common carrier may not, by special 
contract, exempt itself from or evade its common-law liability 
for the consequences of its own negligence or that of its agents ;^® 
it is easy to accept as settled the doctrine that the initial carrier is 
liable for the loss of the property by any carrier over whose line 
the property may have passed.^^ The question of the right to 
limit liability is elsewhere discussed. ^^ 

The Cummins Amendment has not in any way changed the 
liability of the initial carrier, for a loss occurring on a connecting 
line. But as long as the goods are in the hands of aconnectingcar- 
rier, as a carrier, the initial carrier is liable for any default. ^^^ 
So under the Carmack Amendment an initial carrier is liable for 
any loss or injury to live stock caused through unnecessary delay 
or rough handling by an intermediate carrier.^^ But when once 
the status of carrier ceases, then the liability under the Carmack 
Amendment does not attach. So damages sustained by a 
shipper by reason of the failure of a delivering carrier to 

V. Dixie Tobacco Co., 228 U. S., Supp. 285, 293. 

593, 57 L. Ed. 980, 33 Sup. Ct.. 609. 12. See Chapter VIII. 

8. Wien v. N. Y. C. & H. R. R. ^2^2. Atlantic Coast Line v. 
Co.. 152 N. Y. Supp., 154, 158. Riverside MiHs, 219 U. S., 186. 55 

9. A. C. Cheney P. A. Co. v. N. 

Y. C. & H. R. R. Co.. 152 N. Y. Supp. 

285 293. 

10. U. P. R. Co. V. Libby, (Colo, er & Cole. 171 S. W.. 1025. 1026; 
1915). 146 Pac. 1076, 1078. N. J. P. & N. Ry. v. Peninsula 

11. A. C. Cheney P. A. Co. v. N. Produce Exch. (Md. 1914), 89 Atl.' 
Y. C. & H. R. R. Co., 152 N. Y. 433. 434. 



L. Ed. 167. 31 Sup. Ct. Rep. 164. 
13. Texas Midland R. R. v. Beck- 
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return a shipment as requested after the original transpor- 
tation had ended is not such damage or injury as is cov- 
ered by the Carmack Amendment so as to make the initial 
carrier responsible for the ensuing loss.^* And where dam- 
ages resulted from the failure of the final carrier to return 
property refused by the consignee as requested by the ship- 
per who accepted the suggestion from the carrier's agent, 
and took upon himself the negotiations of the agent with the 
final carrier for the return of the consignment, the initial car- 
rier is not responsible under the Carmack Amendment.^^ A car- 
rier of live stock cannot, under the Hepburn Act exempt itself 
"by contract from liability for its negligence, or that of its ser- 
vants, causing damage to an interstate shipment of live stock.^^^ 
It may, therefore, be stated that the liability of the initial carrier 
under the Carmack Amendment ends when the liability of the 
final carrier as a warehouseman commences.^* But a limitation of 
liability applies to goods lost by a carrier acting as warehouse- 
man, to the same extent as if lost while in its possession as a 
carrier.^*^ It should be remembered, the provision of the Car- 
mack Amendment that the holder of any bill of lading issued 
for interstate carriage should not be deprived of any right of ac- 
tion or remedy he had under the existing laws refers only to ex- 
isting federal laws.^^ And in construing the Carmack Amend- 



14. Wien v. N. Y. C. & H. R. R. 
Co., 152 N. Y. Suppl. 154. 

15. Wien v. N. Y. C. & H. R. R. 
Co., 152 N. Y. Supp., 154, 159. 

15 J/2. Chicago R. I. & P. Ry. Co. 
V. Core (Tex. 1915) 176 S. W. 778. 

16. Wien v. N. Y. C. & H. R. R. 
Co.. 152 N. Y. Supp., 154, 158. 

17. C. C. C. & St. L. Ry. v. 
Dettlebach, 239 U. S. 588, 60 L. 
Ed.—, 36 Sup. Ct. 177. 

18. Stubblefield v. St. Louis & 
S. F. R. Co. (Mo. 1916) 184 S. W. 
149; So. Ry. Co. v. Bennett (Ga. 
1915) 86 S. E. 418. 

The Carmack Amendment does 
not abrogate or impair the separate 



liability of terminal or delivering 
carriers for losses occurring on 
their own lines, as fixed by state 
statutes or decisions. Louisville 
& N. R. Co. V. Lynne (Ala. 1916) 
71 So. 338. 

Where a carrier of live stock, in 
a suit for injury to such stock in 
transit, set up as a deiense non- 
compliance by the shipper with the 
provision of the contract requiring 
notice of claims, and also that the 
weather had been such as to cause 
the delay in transit which caused 
the damage, such questions were 
triable by the common law as fi- 
nally declared by the United States 
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ment it has been held that in case of interstate shipments com- 
ing within its terms, the initial carrier is made responsible for 
any "loss, damage or injury to the goods carried by it or by any 
common carrier, railroad or transportation company," not as 
absolute insurers, but to be fixed and determined according to 
the principles of general law applicable to common carriers, and 
as modified by statutes relevant to the subject.^^ Where under 
the law existing before the Carmack Amendment a shipper of 
live stock might recover under a verbal contract, he may there- 
after recover under a verbal contract where no valid written 
contract was made; the amendment declaring that nothing 
should deprive the holder of any receipt or bill of lading of any 
remedy or right of action which he had under existing laws.^® 

2. Connecting Carriers. One important thing to remember 
is that the Carmack Amendment does not force a shipper to 
sue the initial carrier. In case of loss or injury the shipper may 
sue any carrier responsible for the damage.^^ The rule is that 
when a common carrier contracts to deliver goods at a certain 
place, all connecting carriers become agents of such contract- 
ing carrier, for w^hose negligence or default it is responsible.^^ 
The responsibility peculiar to a common carrier is not de- 
volved on the next connecting carrier, until it has received the 
goods with directions for their shipment, the place of destination, 
and to whom consigned. Until this is done, the relation of corn- 
Supreme Court, since the Inter- St. P. & S. S. M. Ry. Co. (Wis. 
state Commerce Act makes no pro- 1^15), 150 N. W.. 508, 509; K. C. 

Visions on the subject of notice to f f, ^^' ^^- ^' ^^'^^ ^27 U. S. 639, 

648; C. N. O. & T. P. Ry. Co. v. 



Rankin, 36 Sup. Ct. 555, and see p. 
124, infra. 

22. Atlantic Coast Line v. Riv- 



the carrier of claims for damages 
and affords no relief on account of 
weather conditions, while super- 
seding all state law on interstate 
shipments. Cincinnati. N. O. & P. • ®^^^^® ^^^^^' ^^^ ^' ^' ^^^' ^^ ^" 

Ky. Co. V. Smith & Johnston (Ky. ^^- ^^7' ^^ ^up. Ct. Rep.. 164;llli. 

1915) 176 S W 1013 ^^^® Central R. R. Co. v. Franken- 

berg, 54 111. 88. 5 Am. Rep. 92; 

19. Brinson & Kramer v. Nor- g^ L^^jg Southwestern Rail- 
folk Southern R. Co. (N. C. 1915) ^^y Co. v. Elgin Condensed 
86 S. E., 371, 372. Mi,,^ Co., 175 111. 55 1, 51 N. 

20. Panhandle & S. F. Ry. Co. e. 911, 67 Am. Rep. 238. Fesser v. 
V. Jones (Tex. 1916) 182 S. W. 1. C. & I. M. Ry. Co., (111. 1915), 108 

21. Bichlmeier v. Minneapolis, N. E., 709, 710. 
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mon carrier is not established between the shipper and the con- 
necting carrier. To relieve the first carrier from further liability 
and charge the second carrier, it is necessary that the goods be 
delivered or properly tendered by the first carrier to the second.^' 
But even though the intermediate carrier of a through line issues 
a new bill of lading, it nevertheless does not change the status 
as intermediate carrier and is not liable under the Carmack 
Amendment for default of any connecting carrier, but for its own 
negligence.2* But, on the other hand it has been held that an 
"initial. carrier" is the one contracting with the shipper and is 
not necessarily the one whose line constitutes the first link in 



23. 6 Cyc. 486. 487. Southern 
Ry. Co. V. Renes (Ala. 1915), 68 
So. 987, 989. 

24. Hudson v. Chicago, St. P., 
M. & O. Ry. Co., 226 Fed. 38, 40. 

In Looney v. Oregon Short Line 
R. Co. (111. 1916) 111 N. E. 509. 
510, the court said: "The amend- 
ment does not use the term 'initial 
carrier' nor 'primary carrier'; but 
the words employed refer to the 
initial carrier by designating such 
carrier as the one receiving prop- 
erty for an interstate shipment. 
The carrier made liable by the 
amendment has been treated by 
the courts continually as the ini- 
tial or first carrier receiving the 
goods, and the purpose of the 
amendment has been declared to 
be to combine unity of responsibil- 
ity with continuity of transporta- 
tion. Atlantic Coast Line Railroad 
Co. V. Riverside Mills, 219 U. S. 
186, 31 Sup. Ct. 164, 55 L. Ed. 167, 
31 L. R. A. (N. S.) 7; Adams Ex- 
press Co. V. Croninger, 226 U. S. 
491, 33 Sup. Ct. 148, 57 L. Ed. 314, 
44 L. R. A. (N. S.) 257; Alton 
tno Co. y. Chicago, Milwaukee 
8t Paul Railway Co., 152 Wis. 



156, 139 N. W. 743. The require- 
ment that the carrier receiving 
property for a continuous inter- 
state shipment shall issue to 
the shipper a receipt or bill 
of lading is confined to the 
initial carrier; and as there is 
no requirement that any connect- 
ing carriers shall issue a receipt 
or bill of lading it was evidently 
contemplated that the liability 
should attach to the first carrier 
only. In the case of Hudson v. 
Chicago, St. Paul, Minneapolis & 
Omaha Railway Co. (D. C.) 226 
Fed. 38, the court held that the lia- 
bility attached only to the first 
carrier receiving property and was 
unable to assent to the conclusion 
reached by the Appellate Court in 
this case. We regard the reason- 
ing of the court in that case as 
convincing. Any other doctrine 
would substitute diversity for uni- 
ty, and instead of making liability 
depend upon the law would base it 
upon the independent, separate acts 
of connecting carriers. The liabil- 
ity imposed by the Carmack 
Amendment is a liability imposed 
only against the carrier first re- 
ceiving goods for transportation." 
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transportation.^*^ However, the federal decisions govern this 
question, and hold the first carrier the "initial" carrier.^^ 
As has been shown, an intermediate carrier, even though 
it issues the bill of lading, is not liable as the initial carrier. In 
this connection a state court has held that under the provisions 
of the Carmack Amendment, the initial carrier alone is liable for 
damages to interstate shipments, and under the federal regula- 
tion of interstate commerce (which supersedes all state regula- 
tion upon the same subject) the remedy against the initial car- 
rier is exclusive. But the Supreme Court of the United States 
has expressly held that any connecting carrier is liable for its 
own negligence.2* But the better rule undoubtedly is that in 
spite of the Carmack Amendment the owner of a damaged ship- 
ment can sue the initial carrier alone or any one of the connect- 
ing carriers, or all jointly, for the damages.^^ The Carmack 
Amendment may be invoked by a shipper in a suit against a 
connecting carrier, although the declaration does not aver that 
any connecting carrier existed or show any facts to allow the 
Carmack Amendment to operate.^* 

It may be that, in general, a mere unreasonable failure of a 
connecting carrier to receive freight tendered from another road 
would be a breach of duty, having more the cast of a tortious 
wrong than a breach of contract. But, where a connecting car- 
rier is not only in duty bound to receive goods so tendered, but 
holds itself out to the public for the performance of such serv- 
ice, and is designated by the initial carrier, in the contract of 
affreightment for a through rate, as the connecting line, and 
the latter assents thereto, by its custom of doing business, 
either by placing refusal to accept the freight upon some ground 
inconsistent with contractual obligations to do so, or by accept- 

241/^. A connecting carrier wbo see supra, p. 5. 

agrees to heat a car Is. as to de- 26. Georgia F. & A. Ry. v. Bllsh 

fault in heating in the course of MUling Co., 36 Sup. Ct. 541, 241 U. 

the transportation, the initial car- S., 190, 60 L. EkI. — . 

rier. Ross v. M. C. R. R. 112 M. E. 27. A. T. & S. F. Ry. Co. v. 

63. 90 Atl. 711, 713. Boyce (Tex), 171 S. W. 1094, 1097. 

25. Knapp v. Minneapolis. St P. 28. Norfolk Trucker's Exch. Inc. 

& S. S. M. Ry. Co. (N. Dak. 1916) ^ j^^^^^,^ Southern R. Co., (Va. 

156 N. W. 1019, 1020; Hudson v. C. jg^^v 82 S E 92 93 
St. P. M. & O. Ry.. 226 Fed. 38. also 
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ing it and demanding and receiving part of the through rate and 
then failing to complete its part of the transit, the wrong, dis- 
tinctly, sounds in breach of contract. The holding out involves an 
offer to receive the subject of carriage and to convey the same 
over its line. The tender of the freight is an acceptance of the of- 
fer. The promise for a promise makes the mutuality of a contract. 
The actual acceptance of the property by the carrier pursuant to 
the designation in the agreement with the initial carrier makes 
the former a party, to all intents and purposes, to such agree- 
ment "bound by the obligations therein and benefitted by its 
limitations," which are valid.^^Vi That is the law, in general apper- 
taining to a bill of lading covering a transit from the origin of 
the freight to a final delivery point for a through rate by a desig- 
nated route, covering an initial and connecting carrier. Each 
line after the first which shall have, expressly, or by general 
course of business, authorized the initial carrier to make the 
contract, or which acts upon the designation in affirmance of the 
initial act, becomes a party thereto.^^ Therefore in spite of the 
Carmack Amendment, a connecting carrier is directly liable to a 
shipper for loss and damage to an interstate shipment.^^ 



28»/2. N. & W. Ry. Co. v. Dixie 
Tobacco Co., 33 Sup. Ct. 609, 228 
U. S. 593 ; 57 L. Ed. 980. 

29. Railroad Co. v. Androscog- 
gin Mills, 22 Wall. 594, 601, 22 L. 
fid. 724. Berger Crittenden Co. v. 
C. M. & St. P. Ry. Co. (Wis. 1915), 
150 N. W. 496, 499. 500. 

30. Elliott V. C. M. & St. P. Ry. 
Co. (S6. Dak. 1915), 150 N. W. 
777, 778. 

The Carmack Amendment pro- 
vides that nothing shall deprive 
any holder of any receipt or bill 
of lading, of any remedy or right 
of action he had under existing 
law. Under the existing federal 
laws, one making an interstate 
shipment might sue that railroad 
company whose negligence caused 
an injury. Held that, as the Car- 



mack Amendment gave the initial 
carrier a right of action over 
against a negligent connecting 
carrier, a shipper might, in case 
of injury or loss, sue the negligent 
carrier and join the initial carrier. 
Conley v. Chicago B. & Q. R. Co. 
(Mo. 1916) 183 S. W. nil. 

Though the Carmack Amend- 
ment to the Interstate Commerce 
Act makes the initial carrier re- 
sponsible for the negligence of all 
connecting carriers, it does not 
prevent liability from attaching to 
the intermediate or final carrier 
against whom a default can be 
establii^hed by proper evidence. 
T. W. Mewborn & Co. v. Louis- 
ville & N. R. R. (N. C. 1915) 87 S. 
E. 37. 

A connecting carrier, guilty of 
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3. Delivering Carrier. As has been seen, under the Carmack 
Amendment the shipper is not restricted to sue the initial car- 
rier alone. He may sue any intermediate or connecting carrier. 
The only requirement is that if he does so he must prove that 
the loss occurs on the line of such carrier and through its fault. 
It may therefore, be stated as the law, that the Carmack Amend- 
ment does not exempt from liability, expressly or by implication, 
the terminal carrier or any other. Hence if any connecting or 
terminal carrier actually damaged the shipment it is liable to 
the shipper for any injury it causes.^^ Suits against 



negligently handling cattle receiv- 
ed from the initial carrier, is liable 
for the injuries caused thereby, 
though the initial carrier was 
negligent in delaying the delivery 
of the. cattle and prevented the 
connecting carrier in taking them 
out on its first train. Andrews 
v. McGill (Tex. 1915) 179 S. W. 
1087. 

A carrier receiving from another 
carrier cattle for shipment is liable 
for injuries to the cattle caused by 
placing them in pens without shel- 
ter and too small to accommodate 
them properly, and allowing them 
to remain therein for a day in the 
sun without food or water, though 
it may not be liable for not holding 
a train for the cattle. Andrews v. 
McGill (Tex. 1915) 179 S. W. 1087. 

31. Eastover Mule & Horse Co. 
V. A. C. L. R. Co., (S. Car.), 83 S. 
E. 599. 600; A. C. L. R. R. v. Thom- 
asville Live Stock Co., (Ga. 1913), 
78 S. E. 1019. 

In Louisville & N. R. Co. v. 
;.ynne (Ala. 1916) 71 So. 338, 
the court said, p. 339, "The act of 
Congress known as the Carmack 
Amendment of the act of June 29, 
1906 (Fed. St. Ann. Supp. 1909,* pp. 
273, 274); although it prescribes 



and extends the liability of initial 
carriers of interstate shipments, 
does not abrogate nor in any way 
impair the separate liability of ter- 
minal or delivering carriers for 
losses occurring on their own lines, 
as fixed by the statutes or decisions 
of the several states. That act 
makes the initial carrier respon- 
sible for the safe delivery of ship- 
ments over connecting lines, no 
matter where the loss may occur, 
but it certainly does not exempt 
connecting lines from direct re- 
sponsibility to the owner for their 
own failure to safely carry and de- 
liver goods received by them for 
that purpose. This being the lia- 
bility of the carrier in this case, the 
burden was on the shipper to show 
that his goods were lost or divert- 
ed while in the custody of the car- 
rier. By showing the carrier's de- 
livery to him of a part of the orig- 
inal shipment, a presumption arose 
of its receipt by the carrier in the 
same condition as when delivered 
to the initial or a preceding car- 
rier, which imposed upon the car- 
rier the burden of showing that 
missing goods were not lost while 
in its custody. South Exp. Co. v. 
Saks, 160 Ala. 621. 49 So.. 392." 
A terminal carrier is not r^ 
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intermediate carriers are practically unknown and the 
reason for this is very apparent when the obligations of 
every class of carrier are analyzed. The initial carrier is sued 
because a statutory liability is imposed. Once it is proven that 
a shipment is delivered in good condition to the carrier and that 
the shipment was delivered at destination in a damaged condi- 
tion, or not delivered at all, a prima facie case is immediately 
made out against the initial carrier. Where the delivering car- 
rier is sued much the same facts will permit recovery. The pre- 
sumption of the law is that the delivering carrier receives the 
goods in the same condition as its connecting carrier received 
them. If the goods are shown to be in good condition when de- 
livered to the initial carrier, the presumption of the law is that 
they were in the same condition when delivered to the terminal 
carrier and hence any damage or loss is deemed to have oc- 
curred on the line of that carrier; and it should be noted that 
the Carmack Amendment has not modified the rule of law that a 
connecting carrier is presumed to have received the shipment 
in good condition and would not have received the shipment had 
the contents been in bad condition, without making some nota- 
tion to that effect and protest. Therefore, where the shipper of 
live stock shows that the stock were in good condition when de- 
livered to the initial carrier he can recover from the terminal car- 
rier for damage. It is the business of the terminal carrier to 
prove that it did not cause it.^^ Sq where the delivering carrier 
is sued for injury to goods, the almost universal rule is that, in 
the absence of evidence locating the place of damage to goods in 



lieved from liability for misdeliv- 
ering an interstate shipment by 
the provisions of the Carmack 
Amendment, making the initial 
carrier liable for loss or damage 
occurring anywhere en route, with 
a remedy over against the carrier 
at fault, but the bill of lading 
which the initial carrier under that 
statute must issue governs the en- 
tire transportation, and thus fixes 
tbe obligations of all participating 



carriers to the extent that the 
terms of the bill of lading are ap- 
plicable and valid. Georgia, Flor- 
ida & Alabama Ry. Co. v. Blish 
Milling Co. 36 Sup. Ct. Rep. 541; 
241 U. S. 190; 60 L. Ed., citing 
many U. S. Supreme Court case^ 

T. W. Mewbom & Co. v. 
Louisville & N. R. R., (N. C. 1915) 
87 S. E. 37. 

32. Eastover Mule & Horse Co. 
V. A. C. L. R, Co. (S. Car.), 83 S. 
E. 599, 600. 
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transit over several connecting lines, a presumption arises, 
where goods are delivered to the initial carrier in good condition 
and are delivered by the terminal carrier in a damaged condition, 
that they were injured on the line of the last carrier, and the 
burden of proof is on the terminal carrier, when sued, to show 
that the damage was not done on its line, or, if done, that it 
occurred without its fault, or through the failure of the shipper 
to perform his contract.'^ The same general principles of evi- 



33. Central of Ga. Ry. Co. v. 

Chicago Varnish Co., 169 Ala. 287, 
53 So., 832; L. & N. R, R. Co. v. 
Jones, 100 Ala. 265, 14 South. 114; 
Central of Ga. Ry. Co. v. Strick- 
land, 4 Ala. App. 372, 58 So., 
678, 7. 8. 

Midland Valley Ry. Co. v. 
Hale, 6 Ark. 484, 111 S. W. 646; 
St. L. I. M. & S. R. Co. y. Coolidge, 
7^ Ark. 112, 83 S. W. 333, 67 L. R. 
A. 555; St. Louis I. M. & S. R. Co. 
V. Hudgins Produce Co. (Ark. 1915) 
177 S. W., 400, 401. 

Where containers were suitable 
and proper goods were delivered 
by the initial carrier to the ter- 
minal carrier in good condition, 
and on arrival at destination the 
goods were damaged and the con- 
tainers leaking, the terminal car- 
rier was liable. United S. S. Co. 
V. Houston Packing Co. (Tex. 
1915) 177 S. W. 570. 

Where goods are delivered in 
good condition to the initial car- 
rier, and are found damaged, due 
to negligence, when delivered by 
the terminal carrier, and it is not 
shown which carrier was negli- 
gent, the presumption is that the 
last one was negligent. Keithley 
V. Lusk (Mo. 1915) 177 S. W. 756. 

By showing the delivery by a 
carrier to a shipper of a part of the 



original shipment, a presumption 
arises of its receipt by the carrier 
in the same condition as when de- 
livered to the initial carrier, which 
imposes upon the carrier the bur- 
den of showing that missing good& 
were not lost while in its custody. 
Louisville & N. R. Co. v. Lynne 
(Ala. 1916) 71 So. 338, 339. 

In an action against the terminal 
carrier for loss of goods, the bur- 
de;i is on the shipper to show that 
his goods were lost or diverted 
while in the carrier's custody. 
Louisville & N. R. Co. v. Lynne 
(Ala. 1916) 71 So. 338, 339. 

Wnere a shipment was improp- 
erly handled by a terminal carrier 
and injury occurred while in its 
possession, it was liable without 
reference to a provision in its bill 
of lading exempting it from liabil- 
ity for injuries not occurring over 
its own line. United S. S. Co. v. 
Houston Packing Co. (Tex. 1915) 
177 S. W. 570. 

In suit against a terminal carrier 
for loss of goods, testimony of a 
checking clerk that at the point of 
delivery to the carrier the car was 
found short the goods complained 
of; Held insufficient to overcome 
a presumption that the missing 
goods came into the carrier's pos- 
session, where the Clerk did not 
see the car opened. Louisville & 
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dence apply to damages occasioned by undue delay in the deliv- 
ery of shipments, although the carrier is not, as is contended, 
an insurer against delay in transporting, as it is against the 
loss of the goods transported, except when such a loss results 
from the act of God, the public enemy, or the fault of the ship- 
per. The carrier is only responsible, it is true, in cases of delay 
when that delay was occasioned by its negligence and not when 
not so occasioned, but under the conditions as before 
stated, a presumption of negligence arises against the car- 
rier also in cases of delay, and, if it, (the carrier) would relieve 
itself of the presumption, it is incumbent upon it to prove that 
the delay resulted not from its negligence.'* Under the rule that 
where goods are delivered to an initial carrier in good order and 
delivered by a terminal carrier in a damaged condition, a pre- 
sumption arises that the shipment reached the terminal carrier 
in the same condition as when delivered to the initial carrier, and 
that the burden is upon the terminal carrier of meeting this pre- 
sumption with evidence that the goods were not injured while in 
its possession, where a terminal carrier did adduce proof suffi- 
cient to overcome the presumption and showed that the damage 
was caused by delay occurring before the shipment was delivered 
to it; the presumption prevailed against the next preceding car- 
rier and placed on it the burden of showing that the damage was 
not caused while in its hands.'^ 

With practical uniformity courts recognize the rule that where 
freight, including live stock, is received by the initial carrier in 
good condition, and is delivered by the terminal carrier in a 
damaged condition, the presumption arises, the contrary not 
appearing, that such freight was delivered to such terminal car- 
rier in the same condition as when received by the initial carrier ; 
by reason of which presumption the burden is cast on such ter- 
minal carrier to show that the freight was not injured while in 

N. R. Co. V. Lynne (Ala. 1916) 71 35. St. Louis, I. M. & S. Ry. Ca 

So. 338. 339. v. Home Oil & Mfg. Co. (Ark. 1916) 

34. 4 Ruling Case Law, 916, 917, 183 S. W. 176; Eastover Mule & 

Sec. 372; 6 Cyc. 442. L. & N. R. Horse Co. v. A. C. L. R. R. (S. C, 

Co. V. Cheatwood, (Ala. 1915). 68 1914), 83 S. E. 599. 
So. 720, 722. 
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its possession.^* However where the evidence discloses a proper 
handling and transportation while in a delivering carrier's 
possession, it plainly rebuts the presumption of negli- 
gence which ordinarily prevails against the delivering 
carrier when the shipment is shown to have been 
delivered to the initial carrier in good condition and reaches the 
end of its journey in a damaged state.*^ But the principle that 
the delivering carrier is presumed to be responsible for damage 
caused to livestock does not apply to a case where the shipper 
accompanied the cattle and is in as good a position as the car- 
rier to know the cause of injuries.'* And in an action for loss and 
damage the delivering carrier is liable only for the loss which it 
causes.'* But that passage is sold over a receiving and connecting 
line does not show such a relation between the lines as to render 
the terminal line prima facie liable for any breach of contract or 
duty on the part of the receiving line.*^ And it should be noted 
that a right of action against an intermediate or terminal con- 
necting carrier, in an interstate shipment, for loss of property in 
transit resulting from its negligence is assignable ; and where, as 
a result of such loss, the property docs not exist, and where the 
bill of lading embracing the same has been surrendered to the 
carrier by the shipper in order to obtain delivery to him of other 
property embraced in such bill, the assignee may sue in his own 
name upon such right of action without showing that he is the 
actual holder of such bill.*^ Also, a carrier may deliver goods to 
a drayman in the habit of receiving goods for that particular con- 
signee and if it docs so is not guilty of misdelivery. *2 



36. WaUingford v. Columbia 
Co.. 26 S. C. 258, 2 S. E. 19; 
Shea V. Chicago, etc., Co.. 66 Minn. 
102. 68 N. W. 608; Texas, etc., Co. 
V. O'Laughlin, 37 Tex. Civ. App. 
640,84 S. W. 1104; Nashville, C. 
& St. L. Ry. Co. V. Johnson (Ind. 
1915). 109 N. E. 912, 915, 916. 

37. G. H. & S. A. Ry. Co. v. 

Patterson (Tex. 1915). 173 S. W. 
273, 274. 

38. San Antonio, U. & G. Ry. 



Co. V. Storey (Tex. 1914), 172 S. 
W. 188. 

39. Trakas v. Southern Ry. Co. 
(S. C. 1915), 86 S. E.. 492. 

40. M. & W. P. Southern Ry. 
Co. V. Renes (Ala. 1915) 68 So. 
987, 989. 

41. St. L. & S. F. R. Co. V. 
Mounts (Okla), 144 Pac. 1036, 1037. 

42. Kinston Cotton MiHs v. At- 
lantic Coast Line R. Co. (N. C. 
1915) 86 S. E., 633. 
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ACTS RELIEVING CARRIER OF LIABILITY 

1. In General. 

2. Fault of Shipper. 

3. Inherent Character of Shipments. 
4 Act of God. 

5. Operation of Law. 

1. In General. As has been seen, a carrier of goods is practi- 
cally an insurer against all losses save those arising from act of 
God, public enemy, duly constituted authority, or the inherent 
character of the goods shipped.^ But in an action against a car- 
rier for damage to or loss of goods in transit, the burden is on 
the carrier to bring itself within one of the exceptions to its li- 
ability as an insurer.^ 

2. Fault of Shipper. One cause which relieves the carrier 
from liability for loss providing it has been free from negligence, 
is the negligence of the shipper in loading and packing the goods. 



1. St. Louis, I. M. & S. R. Co. 
V. Hudgins Produce Co., (Ark. 
1915) 177 S. W., 400. The court 
said, p. 401: 

"A common carrier is practically 
an insurer of all goods received by 
it for shipment against all losses 
except those relating to, or which 
arise from, the act of God, of the 
public enemy, of constituted au- 
thority, of the shipper, or from the 
inherent nature of the goods 
shipped, and in all cases in which 
loss occurs, not falling within said 
recognized exceptions, the carrier 



is responsible notwithstanding 
there may be no negligence or fault 
upon its part. Its liability springs 
from the duty imposed upon it to 
carry safely, and the law making 
it responsible as an insurer ,for 
the losses occurring from any and 
every cause, other than one fall- 
ing within the specified exceptions. 
St L. I. M. & S. R. Co. V. Pape, 
100 Ark. 269, 140 S. W. 265; Bren- 
nisen v. Pa. Ry. Co., 100 Minn. 102, 
110 N. W. 362, 10 Ann. Cas. 169." 
2. Perry v. Seaboard Air Line 
R. Co. (N. C. 1916) 88 S. E. 156, 
157. 
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In a typical case of a shipment of live stock it appeared plaintiff 
loaded a mixed car of live stock at Leitchfield, Ky., in three sep- 
arate compartments; in one end of the car, some calves and 
sheep ; in the other end, eight head of cattle ; and in the middle 
and separated by partitions at either end, a lot of hogs. It was 
further shown that on arrival of the car at Louisville, two hogs 
were dead, one cow crippled, and three or four others somewhat 
injured. The duty of doing the loading was assumed by the 
shippers; they loaded the car themselves without assistance of 
any of the carrier's agents ; and the agent at Leitchfield did not 
examine the car after it was loaded. It was shown by the crew 
of the train which handled the car that at Kroft's station, some 
25 mile^ from Leitchfield, they discovered that there was some- 
thing wrong in the car, and made an investigation which dis- 
closed that one hog was dead and another badly injured; one 
cow was down and three or four others injured; that about 15 
hogs were in the same compartment with the cattle; that they 
must have been loaded that way, as the partition between the 
cattle and the remainder of the hogs was intact. The train- 
men knocked this partition out, thus allowing all the hogs to 
be in the same compartment with the cattle. Held, that 
where the carrier furnishes a car to the shipper for the purpose 
of shipping live stock therein, and the latter loads the live stock 
himself, and in doing so he over-crowds the animals or places 
in one compartment animals of different kinds, the risk of loss 
or injury is upon the shipper, being caused by his own act, or by 
his own act in conjunction with the inherent nature, propensi- 
ties, and qualities of the animals themselves; the carrier not be- 
ing liable for loss or injury due to either or both of such causes.^ 
A shipper of fat cattle to the Chicago market instructed the 
billing clerk of the carrier to route the shipment via East St. 
Louis, so that he could make an attempt to sell them at the 
National Stock Yards. The clerk made out the billing for a 

3. I. C. R. . Co. V. Rogers & freezing, caused by the shipper's 

Thomas (Ky. i915), 172 S. W. 348. negligence. St. Louis, I. M. & S. 

Where a shipper takes charge of R. Co. v. Uudgins Produce Co. 

the loading of potatoes, the carrier (Ark. 1913) 177 S. W., 400. 
is not liable for injuries from 
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through shipment to Chicago. The shipper signed the contract 
without looking at it and subsequently brought suit for dam- 
ages for negligence for failure to comply with the oral contract 
to carry via East St. Louis. Held, if the plaintiff was entitled 
at all to maintain his action, his suit should have been for re- 
formation of the stock contract joined with a suit for damages. 
However, he was negligent himself in signing the contract with- 
out examining it, and, therefore, could maintain no action for 
damages due to the transportation of the cattle direct to Chi- 
cago.* Generally the shipper of live stock has a caretaker accom- 
pany the shipment, whose duty it is to look after it. On this ac- 
count it has been held that the duty of properly caring for the 
stock in transit has been transferred from the carrier to the ship- 
per. So where a shipper of live stock agrees to load and unload the 
same and to take care of them in transit and is carried free for 
that purpose, it is the duty of such shipper to sec that the live 
stock receives sufficient ventilation and other care en route and 
the carrier is not liable if the stock suffers from lack of care.® A 
common carrier is, at common law, an insurer of goods shipped, 
except for damages arising from certain excepted causes. One ex- 
cepted cause is improper packing by the shipper. The rules ap- 
plicable to contributory negligence do not apply to such a case. 
The carrier must, to relieve himself from liability, show that the 
fault of the shipper was the sole cause of the loss.^ However, 
if improper packing is apparent to the carrier or his servants, 
then the carrier may refuse to receive the shipment. If he does 
receive the shipment, knowing it to be defectively pack- 
ed, he assumes to carry the goods as they are, and 
the full common-law liability as carrier attaches.'^ Although 
the carrier has knowledge of defective packing, yet if it is not 
apparent to the ordinary observation of the carrier or his serv- 
ants that the goods cannot be safely carried in the condition in 
which they are presented, the carrier should not be held to take 

4. Spelman v. Delano (Mo. 1915) Co. v. Williams (Minn. 1915), 151 
172 S. W. 1163. N. W. 419. 

5. Hanner v. Fargo, 151 N. Y. 7. Northwestern Marble & Tile 
Supp. 913. Co. V. Williams (Minn. 1915), 161 

6. Northwestern Marble & Tile N. W. 419. 
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the chances of injury from improper packing. On this point the 
evidence presents a question for the jury.* But the agreement 
that a shipper should care for animals in transit is no defense 
to an action for damages to the same, unless the railroad com- 
pany shows adequate facilities were provided, and the agree- 
ment was reasonable.^ And the negligence of the carrier should 
not -contribute to the injury. Thus where the injury to a ship- 
ment of mules by rail was caused by the evil and vicious propen- 
sities of the animals, incited and caused to be exercised by the 
carrier's negligence in failing to sand theiloor of the car, leav- 
ing it smooth and slippery, causing them to fall, kick, and bite 
one another, the road was liable for the resulting damage.^® 

3. Inherent Character of Shipments. While common carriers 
of property are insurers, in the absence of a contract limiting 
their liability, they are such insurers only in a qualified sense. 
Thus they are not insurers against injury resulting from the act 
of God or a public enemy, or from the inherent nature of the 
thing carried. Thus they are not insurers that fruit carried 
will not decay, or that liquids will not evaporate, or that ani- 
mals carried will not inflict injuries on themselves or their 
fellows, thru their natural disposition to be frightened, or to 
crowd, kick, hook, etc., nor, in the absence of negligence, 
are they liable for damages resulting therefrom. Subject 
to such limitations or exceptions, common carrier, in the 
absence of a contract as aforesaid, are insurers of the property 
carried by them.^^ In other words the obligation of the carrier to 



8. Northwejstern Marble & Tile 
Co. V. Williams (Minn. 1915), 151 
N. W. 419. 

9. Southern Kansas Ry. Co. of 
Texas v. Hughey (Tex. 1916) 182 
S. W. 361. 

10. Blair Horse & Mule Co. v. 
St. Joseph & G. I. Ry. Co. (Mci. 
1915) 180 S. W. 412. 

11. Swiney v. Am. Co., 144 Iowa. 
342. 115 N. W. 212, 122 N. W. 957; 



Mo. Pac. Co. V. Harris, 67 Tex. 166, 
2 S. W. 574; Church v. Chicago, 
etc., Co.. 81 Neb. 615, 116 N. W. 
520; Coupland v. Housatonic Co., 01 
Conn. 531, 23 Atl. 870, 15 L. R. A. 
534; 5 Thompson on Negligence, 
sec. 6471 > Cleveland, etc., Co. v. 
Schaefer, supra; Stiles v. Louis- 
ville, etc., Co., 18 L. R. A. (N. S.) 
86, note. Nashville, C. & St. L. 
Ry. Co. V. Johrv3or, (Ind. 1915;, 
109 N. E. 912, 916; C. R. I. & P. 
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deliver in good condition is limited by taking into consideration 
the perils of the road and the natural propensities of the animals 



Ry. V. Scott (Tex. 1912), 156 S. W.. 
298. 

St. Louis Southwestern Ry. Co 
of Texas v. Kerr (Tex. 1916) 184 
S. W. 1058. 

In Hutchinson on Carriers, 1st 
Ed. p. 34^, Sec. 336 the rule is laid 
down as follows: 

*'The liability of the common 
carrier of animals, it is said, is 
essentially different from that of 
the carrier of merchandise or of 
inanimate property. While com- 
mon carriers are insurers of in- 
animate goods against all loss 
and damage except such as is 
inevitable or caused by public 
enemies, they are not insurers of 
animals against injuries arising 
from their nature and propensi- 
ties, and which could not be pre- 
sented by foresight, vigilance 
and care. In the transportation 
of live stock, in the absence of 
negligence, the carrier is reliev- 
ed from responsibility for such 
injuries as occur from or in con- 
sequence of the vitality of the 
freight. He does not absolutely 
warrant live freight against the 
consequences of its own vitality. 
Animals may injure or destroy 
themselves or each other: they 
may die trom fright or from star- 
vation, or they may die from 
heat or cold. In all cases, there- 
fore, where injuries occur by 
reason jof the inherent vices or 
natural propensities of the ani- 
mals themselves, the carrier is 
relieved from responsibility if 
he can show that he has provid- 
ed all suitable means of trans- 



portation, and exercised that 
degree of care which the nature 
of the property requires." 
To the same effect, see the fol- 
lowing cases. 

Texas Etc. R. Co. t. Hunter, 47 

Tex. Civ. App. 190. 
M. P. Ry. Co. V. Harris, 67 Tex. 

166. 
Gulf EHc. R. Co. V. Trawick, 68 

Tex. 314. 
M. P. R. R. Co. V. Fagan, 72 Tex. 

127. 
G. Etc. R. Co. V. Baird, 75 Tex. 

256. 
Tex. Etc. Ry. v. Hunter, 47 Tex. 

Civ. App. 190. 
Ft. Worth Etc. R. Co. v. Natl 

Bank. 81 S. W. 1050; 98 Tex. 

616. 
I. & G. R. R. V. Young (Tex.) 72 

S. W., 68. 
Winslow V. C. & A. R. Co. (Mo. 

1913) 157 S. W. 96. 
Summerlin v. Seaboard Air Line 

Ry. (Fla. 1908) 47 So. 557. 
Quinby v. Union Pac. R. Ca 

(Neb. 1909) 120 N. W. 453. 
Webster v. U. P. R. Co., 

(Colo. 1912) 200 Fed. 597. 
McCampbell, Figg & Burnett T. 

L. & N. R. Co. (Ky. 1912) 160 

S. W. 987. 
Foust V. Lee (Mo. 1909) 119 S. 

W. 505. 
Harden v. C. & O. Ry. Co. (N. 

C. 1911) 72 S. E. 1042. 
Adams Express Co. v. Scott (Va. 

1912) 73 S. E. 450. 
Green v. C. M. & St. P. Ry. Co. 

(Mo. 1910) 137 S. W. 611. 
G. H. & S. Ry. Co. V. Jones 

(Tex. 1910) 128 S. W. 737. 
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themselves, and if, considering these, it fails to deliver them in 
the condition received, it is responsible for damages, unless these 



St. L. & S. P. R. Co. V. Franklin 
(Tex. i909) 123 S. W. 1150. 

Weaver v. So. Ry. Co. (Ga. 
1912) 75 S. E. 447. 

So, where stock is received for 
shipment* it is only the duty of 
the carrier in shipping the same to 
furnish suitable and adequate ac- 
commodations. 

M. Pac. R. R. V. Kingsbury, 
(Tex. Civ. App.) 25 S. W. 322. 

For instance, if the shipper is 
satisfied with bedding which is 
furnished, no recovery can be had 
if the stock injure themselves by 
rubbing themselves against the 
side of the car. 

Tex. Cent. R. R. Co. v. O'Laugh- 
lin (Tex. Civ. App.) 72 S. W. 
610. 
Where the injury is due in whole 
or in part to the fault of the ship- 
per, the carrier is not liable. 

Tex. Etc. R. V. Bdins, 36 Tex. 

Civ. App. 639. 
Tex. C. R. V. O'Laughlin, 72 S. 

W. 610. 
Ft. Worth & D. C. Ry. Co. v. 

Wood, 32 S. W. 14 (Tex.) 

But in all cases, the question as 
to whether the shipper is negli- 
gent is one for the Jury. 

M. P. Ry. Co., V. Edwards, 78 

Tex. 307, 313. 
Gulf Etc. Ry. Co. v. Taliaferro, 

40 Tex. Civ. App., 388. 

Where live stock is injured in 
transit by trampling, biting, or 
kicking each other, the carrier is 
not liable for such injury, the risk 
of which the shipper assumed. 



Schloss-Bear-Davis Co. v. Louis- 
ville & N. R. Co. (N. C. 1916) 88 S. 
E. 476. 

Where the proximate cause of 
the death of a mare in transit was 
a kick from another horse while in 
the shipping pens, not brought 
about by any negligence of the rail- 
road's servants, and not followed 
by any negligence of the road in 
the further transportation of the 
mare, proximately contributing to 
her death, the road was not liable 
therefor, since in shipments of 
live stock the carrier is not liable 
for injury arising only from the in- 
herent nature or vicious disposi- 
tion of the animal. Ft. Worth & D. 
C. Ry. Co. V. Ft. Worth Horse & 
Mule Co. (Tex. 1915) 180 S. W. 
1170. 

Where a mare was seriously in- 
jured either in the cars or by being 
kicked by another mare in the 
shipping pens, and the shipper's 
agent had knowledge of the fact, 
and knew, or might have known 
by the exercise of due care, the 
danger of further transporting 
such mare, and declined to unload 
her and to take such reasonable 
precautions as might have resulted 
in her recovery, taking a chance 
on it, and the further transporta- 
tion, unaccompanied by any negli- 
gence on the part of the railroad's 
servants, resulted in the mare's 
death, the road was not Liable. Ft 
Worth & D. C. Ry. Co. v. Ft. Worth 
Horse & Mule Co. (Tex. 1915) 180 
S. W. 1170, 1171. 

Where the agent of the shipper 
of a mare, after discovering the 
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were occasioned by the neglect of the shipper or his agent.^^ 
And the burden is upon the carrier to show that the damage was 



animal's injured condition in the 
cars, directed that she be shipped 
on through and not removed from 
the train, which was negligence 
on his part proximately contribu- 
ting to such mare's death, the 
shipper could not recover therefor 
from the railroad, although its ser- 
vants were also negligent in the 
further transportation, since after 
the discovery of an injury, even it 
wrongfully occasioned, the duty 
rests upon the owner of the injur- 
ed property to exercise reasonable 
care to save it or lessen the in- 
jury. Ft. Worth & D. C. Ry. Co. 
y. Ft. Worth Horse & Mule Co. 
(Tex. 1915) 180 S. W. 1170, 1171. 
It is not necessary for a car- 
rier to specially plead the defense 
of Injury from the inherent pro- 
pensities of the animals, but proof 
thereof would be admissible under 
its general denial of the negligence 
charged against it, unless it could 
be said that the evidence showed 
some inherent vice in the particu- 
lar cattle not common to cattle 
generally. St. Louis Southwestern 
Ry. Co. of Texas v. Kerr (Tex. 
1916) 184 S. W. 1058. 

12. Golsch V. Chicago, M. & St. 
P. Ry. Co., (Iowa 1915), 153 N. W. 
327. 328.' 

A carrier of live stock is not an 
insurer, as in the case of inani- 
mate freight, and may escape lia- 
bility for injuries resulting from 
an act of God, public enemy, fault 
of the shipper, or the inherent 
vice of the animals. Botts v. St. 
I^uis & H. Ry. Co. (Mo. 1915) 177 
S. W. 746. 



The carrier is not liable for in- 
juries caused through the natural 
propensities of the animals, but 
this does not relieve it from lia- 
bility for damage due to delay or 
the like. Michie on Carriers, page 
1341, lays down the rule as fol- 
lows: Sec. 1848: 

"That a carrier may avoid lia- 
bility for injuries to horses dur- 
ing transportation on the ground 
of their vices and natural pro- 
pensities, it must appear that 
the injuries occurred by reason 
of such vices and natural pro- 
pensities alone, or in conjunc- 
tion with some innocent cause, 
and the burden is upon the car- 
rier to prove that fact. * * •► 
Where the carrier carries the 
animals without any negligence 
on its part, there can be no lia- 
bility for injuries where the 
vicious propensities or inherent 
bad condition of animals give 
rise to the damage in transit, 
without any fault of the carrier, 
but where there is evidence to 
show that cattle were subjected 
to great delay, and not properly 
treated en route, and even those 
not mares suffered injury 
therefrom, the carrier cannot 
say that it is relieved from cer- 
tain damages in respect to the 
mares because they were predis- 
posed to injury from its negli- 
gence. Nor can it claim that the 
injuries to such mares were not 
such as should have been rea- 
sonably anticipated as the effect 
of negligent treatment." 
Hutchinson on Carriers (3rd edj 
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due solely to inherent defects in the shipment. It would not 
be enough for the carrier to show that the damage was caused 
partly by the inherent quality of the article; for, if it was due 
only partly to the carrier's negligence, it would be liable.^^ So 
where under the evidence the injury to a shipment could have 
been caused by the negligence of the carrier or the inherent na- 
ture of the goods, a verdict of the jury that it was caused by the 
negligence of the carrier will not be disturbed. ^^ Injury from in- 
herent qualities is somewhat in the nature of damages resulting 
from the act of God ; and in the more recent development of 
the rules as to liability of carriers it has been held that they are 
not liable for loss or damage due to the intrinsic qualities of the 
goods carried. ^^ When the goods composing a shipment are of 



further explains the rule as fol- 
lows: Sec. 342. 

"But while it is always com- 
petent Tor the carrier to show in 
his defense that the injury re- 
sulted from the peculiar nature 
or inherent vices of the animals 
themselves and thus excuse him- 
self from liability, if it appears 
that he has been guilty of any 
negligence and that such negli- 
gence contributed to the Injury, 
the excuse can no longer avail 
him. It is his duty to exercise at 
all times ordinary care in guard- 
ing the stock against such in 
juries as are likely to result 
from their natural propensities 
and which, in view of the char- 
acter of the animals, can rea- 
sonably be foreseen and provid- 
ed against; and for a failure to 
do so whereby the animals cause 
themselves injury, he will be li- 
able. This in the case of Loeser 
v. The Railway, 94 Wis. 571 
it appeared that the defendant's 
servants unloaded a number of 
horses from the car in which 



they were being transported and 
drove them in a group into a 
yard, where they were to be tied. 
Before all the horses were tied, 
two of the number began to kick 
and one of them, by its own act 
of kicking dislocated it's leg at 
the hock, necessitating its being 
killed. The Jury found that the 
manner of driving the horses 
loosely in a body instead of sep- 
arately was, under the circum- 
stances, a negligent act, and re- 
turned a verdict against the de- 
fendant. On appeal Judgment 
on the verdict was affirmed, the 
court saying that ordinary care 
might well have required in 
sucn a case that vigilance be 
used to guard against and re- 
strain the natural propensities 
of the animals to cause them- 
selves injury." 

13. Capital City Oil Co. v. Cen. 

tral of Georgia Ry. Co., (Ga. 1915), 
86 S. E. 57, 59. 

14. Karr v. Baltimore & O. K 
Co.. (W. V. 1915), 86 S. E. 43. 

15. OLlen v. A. & W. P. R. R. Co., 
2 Ga. App. 328, 58 S. E. 511. See, 
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such intrinsic character as to be self-destructive, or incapable of 
safe transportation, the presumption that damage which accrues 
in the course of the transportation was due to the negligence of 
the carrier is rebutted by showing that the damage was due to 
the inherent qualities of the shipment. But, the burden in such 
a case would be upon the carrier to prove, by satisfactory evi- 
dence: (1) that the shipment had an inherent defect or vice 
which ultimately caused the loss or damage to it in transit ; and 
(2) that negligence of the railway company, or its agents or em- 
ployes, or of connecting carriers, did not contribute to such loss 
or damage.^* 

4 Act of God. It is elementary that a common carrier is 
bound to use extraordinary diligence, and that, in case of loss, the 
law is against him, and no excuse avails, unless it was occasioned 
by the act of God or the public enemy of the state. It is equally 
well settled that, for a carrier to avail himself of the defense that 
loss or damage was caused by the act of God, he must establish, 
not only that the act of God occasioned the loss, but also that his 
negligence did not contribute to it.^'^ So where a carrier is sued 
for l6ss or destruction of goods in transit, resulting from un- 
reasonable delay in delivery, the defense that the delay was 
caused by an unprecedented flood or some other act of God will 
not avail, where it appears that the delay was attributable, not 
merely to this cause, but largely to the negligence of the carrier.^* 
In a strong case recently decided it appeared in an action for the 
destruction of household goods by a flood, while the 
flood referred to was perhaps the greatest that had occurred in 
more than a quarter of a century, it was not the greatest in the 
history of the stream because there was testimony to show that 
a greater flood occurred about the year 1852. Held, that the 
jury was justified in finding that the flood in question was not 
such an unprecedented and extraordinary flood as the carrier 

also. Forrester v. Georgia Railroad, 17. Capital City Oil Co. v. Cen- 

etc. Co., 92 Ga. 699. 704. 19 S. E. tral of Georgia Ry. Co., (Ga. 1915), 

811. 86 S. E. 57, 58. 

16. Capital City Oil Co. v. Cen- is. Lamb v. W. H. Mitchell & 

tral of Georgia Ry. Co. (Ga. 1^15), ^^ ^^^ ^^^^^^ 84 g g. 213. 
86 S. E. 57. 58, 59. 
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was not required to anticipate and guard against.^* So in an 
action for damages to a shipment destroyed by a flood, it is com- 
petent for the claimant to prove that the flood was a matter of 
common knowledge and that all the persons in the vicinity knew 
from telephone messages, reports in daily papers and telegrams 
that the flood was approaching, in order to refute the contention 
of the railroad that it was unexpected and an act of God.^® And 
hearsay evidence is admissible to show the history of a stream in 
order to prove that a flood which had destroyed certain ship- 
ments was not unprecedented.^^ In a typical case it appeared 
an unusual freshet, continuing for some days, caused by the 
heavy rains within the watershed, raised the water of the Hud- 
son river to an unprecedented height. The "peak" of the flood was 
between noon and 1 o'clock in the afternoon on the 28th of 
March, at which time the water was about five feet higher than 
the highest previous record. At Troy, prior to 1 o'clock 
on the 27th, the water raised one-tenth of a foot an 
hour, and it fell with the same degree of fall. At this rate of 
advancement, 24 hours prior to noon on the 28th the water must 
have been about 22-5-ft. lower than it was at the peak, which 
would make the flood at noon on the 27th about 2 3-5 ft. higher 
than any previous flood. A car shipment for the injury of which 
suit was brought left Rensselaer at 10;27 a. m. on the 27th, and 
arrived at Troy, about noon of that day. The carrier placed 
the car in immediate proximity to a car of unslaked lime, when 
it knew that the water was higher than it ever had 
been known to be before and was still rising. It there- 
fore owed the shipper an active duty to use reasonable care not 
to expose his property unnecessarily. It knew, or was charge- 
able with knowledge, that if water reached the unslaked lime a 
fire would naturally result. It knew or should have known the 
contents of the car containing the lime. It is true that the unus- 
ual height of the water caused the car containing the lime to 

19. International & 6. N. Ry. W. 970, 971. 

Co. V. Penney, (Tex. 1915), 178 S. 21. International G. N. Ry. Co. 

W. 970, 971. V. Penny, (Tex. 1915), 178 S. W. 

20. International & G. N. Ry. 970, 971. 
Co. V. Penney, (Texas 1915), 178 S. 
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burn, but, if the car containing the claimant's goods had been 
properly placed, the burning of that car would have caused 
him no injury. The loss, as a proximate cause, was due to 
the fact that the carrier negligently placed the goods next to the 
car of lime. The question for the jury was whether, under all tfie 
circumstances, the placing of the car was a negligent act on the 
part of the carrier, which was the proximate cause of the loss.^- 
And a strike, accompanied with violence and intimidation, may 
be treated as an "Act of God," so far as it may cause delay on the 
part of a carrier in transporting goods.^* A carrier of live stock 
is not liable for injuries caused by changing weather conditions. ^^ 
But if the negligence of the carrier concurs with the act of God 
in producing the injury, it is still required to answer therefor.^^ 
So where goods are lost or injured as a result of the negligent 
act of the carrier, to w^hom they have been delivered for transpor- 
tation, concurring with an act of God, the carrier cannot main- 
tain that the act of God was the sole proximate cause of the loss 
of or injury to the goods so as to relieve it from liability. ^^ And 
negligence of the shipper concurring with an act of God in the 
destruction of goods delivered to a carrier for transportation 
constitutes no defense by the carrier to an action brought against 
it by the shipper for damages for the loss of the goods, where the 



22. Barnett v. N. Y. C. & H. R. 
R. Co.. 153 N. Y. S. 374. 376. 

23. Southern Cotton Oil Co. v. L. 
& N. R. Co.. (Ga. 1915). 84 S. E. 
198. 199. 

24. Washington Horse Exchange 
V. Louisville & N. R. Co. (N. C. 
1916) 87 S. E. 941. 

25. St. Louis, I. M. & S. R. Co. 
V. Hudgins Produce Co. (Ark. 
1915) 177 S. W. 400, 401; Vail v. 
Railway Co., 63 Mo. 230; 6 Cyc. 
381; White v. Railway Co.. Ill 
Minn. 167, 126 N. W. 533. In the 
last cited case the court said: "\ 
carrier is not an insurer against 



damages to freight from changes 
in temperature, unless the circum- 
stances in which the transporta- 
tion is undertaken impose upon the 
carrier that obligation; but if. after 
acceptance of the freight, its tran:!- 
portation is delayed, the carrier 
must use reasonable care to pro- 
tect it during the delay." 

A carrier is liable for injury to 
goods caused by act of God if its 
negligence concurs in producing 
the injuries. St. Louis. I. M. & S. 
R. Co. V. Hudgins Produce Co. 
(Ark. 1915) 177 S. W. 400. 401. 

26. Gulf Coast Transp. Co. v. 
Howell (Fla. 1915) 70 So.. 567. 
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carrier is also guilty of negligence which, concurring with the 
act of God, resulted in the loss of the goods.^'' 

5. Operation of Law. Under the Harter Act water carriers are 
exempted from liability in certain specified instances and under 
certain specified conditions. It has been recently held, there- 
fore, that the initial carrier is not liable under the Carmack 
Amendment for loss which occurs while the goods are in the pos- 
session of the connecting water carrier, which under the Federal 
Statutes governing such carriers is exempted from liability. 
That is, defenses which under the laws of the United States are 
specifically applicable to water carriers may be made available 
in a state court in an action against an initial rail carrier for dam- 
age caused by its connecting water carrier.^* 

From a perusal of the language of the Carmack Amendment, 
making the initial carrier responsible for injuries caused by it 
or by any connecting carrier, and from the provision also con- 
tained in the amendment for repayment of the initial carrier 



27. Gulf Coast Transp. Co. v. 
Howell (Fla. 1915), 70 So. 567. 

23. Brinson & Kramer v. Nor- 
folk Southern R. Co., (N. C. 1915). 
86 S. E. 371. 373. 

Defenses existing under Act 
Cong. Feb. 13. 1893, c. 105 (U. S. 
Comp. St. 1913, §§8029-8035), re- 
lieving the owner of a vessel of re- 
sponsibility under certain condi- 
tions by reason of faulty naviga- 
tion, and Rev. St. U. S. §4283 (U. 
S. Comp. St. 1913. §8021) by which 
the liability of the owner is re- 
stricted to the value of his inter- 
est in the vessel and its freight 
then pending, for loss or injury by 
collision, occasioned without the 
privity or knowledge of such own- 
er, are available to a carrier sued 
in a state court having cognizance 
and Jurisdiction of the cause. Brin- 
son & Kramer v. Norfolk Southern 
R. Co. (N. C. 1915) 86 S. E. 371. 



Act. Cong. Feb. 13, 1893, c. 105, 
§3, 27 Stat. 445 (U. S. Comp. St. 
1913, §8031), provides that if the 
owner of any vessel shall exercise 
due diligence to make it seaworthy 
and properly manned and equipped, 
neither the vessel nor the owners 
shall be responsible for damage or 
loss resulting from faults or errors 
in navigation or arising from dang- 
ers of the sea or other navigable 
waters, acts of God, etc. Held, that 
where a violent hurricane loosened 
a porthole and forced sea water 
upon the cargo, a finding in favor 
of the steamship company in an 
action for damages involved the 
finding that the damage was un- 
avoidable through an act of God. 
and precluded a recovery against 
a connecting railway carrier which 
was guilty of no negligence. Tex- 
as & P. Ry. Co. V. Erambert (Tex 
1916) 181 S. W. 274. 
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by any other or connecting carrier actually causing the loss, etc.. 
although the initial carrier may be by rail, if any connecting com- 
pany along the designated or usual route of shipment, there be- 
ing no route designated, is a carrier by water, and the loss or 
injury occurs by the wrong of such company, the initial carrier 
may avail itself of the federal legislation applicable to transpor- 
tation companies of that character, limiting the amount of re- 
covery in certain instances, and at times relieving of responsi- 
bility altogether; the principle being that, in cases coming within 
the effects of the law, the initial carrier, so far as the shipper is 
concerned, is held to have contracted for through transportation, 
and is liable for the default of itself or any connecting carrier, 
and may avail itself of any defenses or of limitations of liability 
open to the carrier causing the loss.^* So in an action against an 
initial rail carrier for loss of goods at sea while on a connecting 
water carrier, the railroad can set up any defense which by the 
federal statutes the boat line could have set up in a similar 
action.^® And a water line which is not under a common control, 
management or arrangement for a continuous carriage or ship- 
ment with a railroad company is not liable for damage to a ship- 
ment of goods delivered to it as an initial carrier and damaged 
on the line of a connecting rail carrier, under a bill of lading 
which restricted liability to its own line.^^ The strict rule of the 
common law whereby a carrier could not escape liability for fail- 
ure to deliver goods received for carriage, except by showing that 
such failure was caused by the act of God or the public enemy, 
has been modified so as to excuse the carrier from liability where 
the goods have been taken from his possession by process of law, 
without any fraud, collusion, or consent on its part, by an officer 
of the law acting under authority apparently valid on its face, and 
when it notifies the consignor of such seizure.^^ 

29. Brinson & Kramer v. Norfolk 228. 
Southern R. Co.. (N. C. 1915), 86 32. Danciger v. Atchison, T. & 

S. E. 371, 372. S. F. Ry. Co. (Mo. 1915) 179 S. W. 



30. Brinson & Kramer v. Norfolk 



800. 



Southern R. Co., (N. C. 1915). 86 Under Act Cong. March 1. 1907. 

S. E. 371. 373. c. 34 Stat 1017, giving the special 

31. Levy v. Old Dominion S. S. agent of the Indian Bureau for the 

Co., (N. Y. 1915), 154 N. Y. S., 227. suppression of liquor traffic among 
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Indians and in the Indian country, 
and his deputies, the powers con- 
ferred on Indian agents and the 
commanding officers of military 
posts by Rev. St. U. S. §2140, pro- 
viding that, if an Indian agent has 
reason to suspect or is informed 
that any white person is about to 
introduce any spirituous liquor in- 
to the Indian country in violation 
of law, he may search such per- 
sons's place of deposit, and shall 
seize any liquor found and deliver 
it to the proper officer, to be pro- 
ceeded against by libel and forfeit- 
ed, an Indian officer who suspect- 
ed that intoxicating liquor in the 
wareroom of a carrier's station in 
Kansas, about half a mile from the 
"Indian country" in Oklahoma, 
was consigned to parties in the In- 
dian country, had a right to seize 
it and take it from the carrier's 
possession. Danciger v. Atchison 
T. & S. F. Ry. Co. (Mo. 1915) 179 
S. W. 800, 801. 

And in such case the carrier's 
agent was not required to resist 
the officer's taking and attempt to 
decide the question of law himself, 
since the officer's apparent author- 
ity to take the liquor was the high- 
est form of vis major; and, at any 
rate, his failure to resist could not 
be taken a consent to the taking. 
Danciger v. Atchison, T. & S. F. 
Ry. Co. (Mo. 1915) 179, S. W. 800, 

sei. 

And where an officer of the 
United States Indian Service en- 
gaged in the suppression of the 



liquor traffic took intoxicating 
liquors from defendant's posses- 
sion at its station in Kansas, near 
the ''Indian country" in Oklahoma, 
the carrier could not be held lia- 
ble to the shipper for its loss, 
where the officer had authority to 
seize the goods, even though he 
thereafter destroyed them, since 
his act in destroying them was his 
own act, with which the carrier 
had nothing to do. Danciger v. 
Atchison, T. & S. F. Ry. Co. (Mo. 
1915) 179 S. W. 800. 

Where the consignees of ship- 
ments of intoxicating liquor which 
arrived at defendant's station at 
C. on August 21st, and 22d did not 
live at C, the reasonable time al- 
lowed the consignees before liabil- 
ity as carrier ceased had not 
elapsed when a federal officer 
seized the liquor on August 22d 
and 23d. Danciger v. Atchison, T. 
& S. F. Ry. Co. (Mo. 1915) 179 S. 
W. 800. 

Where an officer of the United 
States Indian Service, under the 
statute and his commission, had 
apparent authority to take from a 
carrier's possession liquors which 
he suspected were to be introduced 
into the Indian territory, the car- 
rier, as against the consignor su- 
ing for their loss, was mot bound 
to construe the statute, nor foresee 
a subsequent ruling that the officer 
had no real authority to act out- 
side his territory. Danciger v. At- 
chison, T. & S. F. Ry. Co. (Mo. 
1915) 179 S. W. 800, 801. 
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VIL 

FILING OF CLAIM 

1. Notice of Loss. 

2. Party to Whom Notice Should be Given. 

3. Manner of Giving Notice. 

4. Form of Notice. 

5. Waiver. 

1. Notice of Loss. No part of the law of carriers has caused 
in(»rc discomfort to shippers than the provisions in the various 
Mils of ladinj( barring the shipper's right to recover unless no- 
tire of loss is given within a specified time. The bills of lading 
of the different carriers, particularly the livestock contracts, are 
not uniform on this j)oint. Some contain a provision requiring 
notice within one day, others a longer period. The Cum- 
mins Amendment to the Interstate Commerce Act, in effect June 
2, PM5, contains the following provi.sion : 

"That it siiall be unlawful for any such common carrier to pro- 
\ i<le by rule, contract, regulation, or otherwise a shorter period 
for giving notice of claims than ninety days and for the filing of 
claims for a shorter period than four months, and for the insti- 
tution of suits than two years: Provided, however, that 
if the loss, damage, or injury complained of was due to delay 
or datnage while being loaded or unloaded, or damaged in tran- 
sit by carelessness or negligence, then no notice of claim nor 
filing of claim shall be required as a condition precedent to re- 
ct»verv.** 

.\s has already been stated, the necessity of giving notice is 
entirely obviated if the damage is due to the negligence of the 
carrier. Since practically all suits brought are due to negligence 
it is \er\ e\ iilent that in the majority of instances the giving of 
notice mav be a useless formalitv. However, it would not be 
wise to \bspense with this formality until the Federal Court> 
have gi\en a dofinito construction to this provision. This prv> 
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viso, that the limitation does not apply to cases of negligence, is 
in line with what has previously been the law in the state of 
New Xork. There it has been held that a four-month's limita- 
tion in a bill of lading does not bar claims for negligence.^ This 
was on the theory that it would be manifestly unjust to permit 
a carrier to make a contract for an intrastate shipment to be 
construed by the courts in accordance with the laws of the state, 
and then by its own default and wrong to convert such a con- 
tract into a contract involving an interstate shipment to be con- 
strued and its validity to be determined by the courts in ac- 
cordance with the law as pronounced by the federal courts.^ In 
this case it was held that a provision in a bill of lading that 
claims for loss or damage must be made within a specified time 
is entirely destroyed and rendered invalid by the carrier deviat- 
ing from the route specified therein, and in such a case, the car- 
rier, having broken in a material part one of the covenants in 
an exi)ress contract to be performed on its part, cannot in reason 
or justice call upon a shipper to perfbrm his convenants con- 
tained in the same contract.^ Now it should be noted that while 
ihc Cummins Amendment makes it unlawful for the carrier to 
fix a period for giving notice of claims shorter than 90 days, for 
the filing of claims shorter than four months, and for the insti- 
tution of suits shorter than two years, the law does not indicate 
the time or date from which these several periods of time shall 
be computed ; that is, whether from the date of delivery by the 
carrier of the damaged property, or in case of loss, after a rea- 
sonable time for delivery has elapsed, from the date shown on 
the bill of lading, or from the occurrence of the loss or of the 
damage. It seems clear that these provisions are, in common 
with the other matters governed by the amendment, confined 
to instances of loss, damage, or injury caused by the carriers. It 
will be necessary for the carriers to determine what periods of 
lime they will fix for the giving notice of claims, the filing of 
claims, and the institution of suits. The dates or times from 
which such periods shall run should also be fixed in the rules. 
In the interest of thorough understanding and to avoid contro- 

1. Lynch v. N. Y. C. & H. R. R. co., 153 N. Y. S. 633, 638. 

(o., 153 N. Y. S., 633, 638. 3. Lynch v. N. Y. C. & H. R. R. 

2. Lynch v. N. Y. C. & H. R. R. Co.. 153 N. Y. S. 633, 637. 
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versies it is very desirable that these rules be uniform for all the 
carriers of the country.* A provision in a live stock contract pro- 
viding for notice within a specified time does not constitute a 
restriction upon the liability of the carrier, but is established 
merely as a reasonable regulation for the government of the part- 
ies in performing the contract and in enforcing their rights 
thereunder.^ In that respect those stipulations are unlike one 
which contains a contract for a reduction of the amount to be 
recovered, or the degree of care, or one, in fact, which affects in 
any other particular the liability of the carrier; but, the validity 
of such regulations as this depends upon their reasonableness, 
and not upon the question whether or not there is a considera- 
tion therefor, inasmuch as the stipulations are founded upon 
the considerations of the contract of shipment.* The object of 
requiring notice of the place and nature of the injuries is to give 
the carrier an opportunity for a full and fair investigation of such 
injuries when and where it will be most certain, easy, and ex- 
peditious. The notice is required to be in writing, so that the 
nature of the shipper's grievance may be definitely and clearly 
stated.'' Since carriers will undoubtedly incorporate provisions in 
the bill of lading in line with the Cummins Amendment, and 
will provide for the limitations authorized by that law, it be- 
hooves the shipper to note that he is not relieved from the obli- 
gation of using diligence to present his claim. A shipper suing 
a carrier for loss or damage to a shipment has the burden of 
proving that he presented his claim to the carrier with the 



4. The Cummins Amendment, 
33 I. C. C. 682, 691. 

5. St. Louis & S. F. R. Co. v. 
Keller, 90 Ark. 308, lis* S. W. 254: 
M. & N. A. R. \^o. V. Ward. Ill Ark. 
102, 163 S. W. 164. 

6. St. Louis bouthwestern Ry. 
Co. V. I. W. Haynie & Co., (Ark. 
1915), 170 S. W. 170, 171, 172. 

A carrier of live stock may by 
stipulation provide that notice of 
any claim for loss or damage be 
given by the shipper within a rea- 
sonaole and prescribed time and in 



a certain manner as a condition 
precedent to liability for loss. 
M. K. & T. Ry. V. Harriman 227 
U. S. 657, 57 L. Ed. 690 ; 33 Sup. Ct. 
397; Castner v. Oregon-Washing- 
ton R. & Nav. Co. (Wash. 1916) 155 
Pac. 167. 

7. St. L. I. M. & S. Ry. Co. T. 
Jacobs, 70 Ark. 401, 68 S. W. 248; 
St. L. S. W. Ry. Co. v. Grayson, 89 
Ark. 154, 115 S. W. 933; St L. I. 
M. & S. Ry. Co. V. Shepherd. 113 
Ark. 248, 168 S. W. 137. St. Louis, 
I. M. & S. Ry. Co. V. Wunley, (Ark. 
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time fixed by the bill of lading.^ So it has been said that, (1) 
Where the shipping contract contains a lawful provision requir- 
ing the shipper to do something as a condition precedent to re- 
covery, the burden of showing the performance of such condition 
rests upon the shipper, and if he fail to show performance he 
cannot recover. (2) This rule applies not only to a case where 
it is made to appear during the progress of the trial that the plain- 
tiff is seeking to recover upon a shipping contract containing 
such condition, but also to one where it has been counted upon in 
his petition or set out as defensive matter by the carrier. The bur- 
den of showing compliance with a shipping contract requiring 
the presentation of claims for damage to the carrier, within a 
given time, is on the shipper who seeks to recover for a loss or 
injury to goods, even though he alleged a contract of shipment 
in general terms and the contract merely appeared in the evi- 
dence. The stipulation, therefore, is not merely a conventional 
limitation of the shipper's right to sue the carrier as he is left at 
liberty to sue at any time within the period fixed by the statute 
of limitations, but it is an essential condition of the contract by 
which he is required to make his claim within the prescribed 
time, or in season for the carrier to ascertain the facts for hii 
safety against spurious claims, and, having presented his claim, 
as required by the contract, the shipper may delay suit. He must, 
though, show performance of the provision in order to recover.^ 



1915), 179 S. W. 369. 370. 

8. Henry v. C. M. & P. S. Ry. 
Co., (Wash. 1915). 147 Pac. 425, 
4^1. 

9. Culbreth v. Atlantic Coast 
Line R. Co., (N. C. 1915), 86 S. E. 
624, 626. 

Under Vernon's Sayles* Ann. 
Civ. St. 1914, art. 5714, declaring 
that it will be presumed that no- 
tice of claim has been given, un- 
less want of notice has been spec- 
ially pleaded under oath, evidence 
that notice of claim for injuries to 
a shipment of live stock had no: 



been given within the time fixed 
in the contract of sl:lpment cannot 

be received, where a want of notice 
was not especially pleaded under 
oath. Southern Kansas Ry. Co. of 
Texas v. Hughey (Tex. 1916) 182 
S. W. 361, 362. 

Where a shipper gave notice of 
injuries to cattle, the fact that the 
claim filed with the notice was not 
so large as the amount sued for 
will not defeat recovery, although 
it should be considered on the 
question whether the amount sued 
for was excessive. Pecos & N. T. 
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Therefore a shipper should keep careful records of the filing of 
his claim. In this connection it may be noted that the filing of 
a suit within 30 days is a compliance with the provision in a bill 
of lading that notice of loss must be given within 30 days.^® And 
a provision in a live stock contract that notice of loss must be 
given within one day after the stock is delivered at destination 
and before it is mingled with other live stock need not be com- 
plied with where the injury to live stock does not develop until 
more than a day has elapsed,^^ since the imposition of such a re- 
quirement would be to compel the shipper to perform conditions 
required neither by his special contract nor by the law.'^ An 
important thing to be borne in mind is that the validity of 
a provision in the bill of lading that notice of loss must be given 



Ry. Co. V. Holmes (Tex. 1915) 177 
S. W. 505. 

In an action for the damages to 
such shipment, the burden was on 
plaintiff, where no written notice 
was given, to show such actual 
knowledge of the damaged condi- 
tion of the shipment on arrival and 
delivery to the consignee as wouid 
cause the delivering carrier to 
know that a claim for damages 
would be made. St. Louis, L M. & 
S. Ry. Co. V. Cumbie (Ark. 1915) 
177 S. W. 910. 

A provision in a bill of lading re- 
quiring written notice of the in- 
tention to claim damages on ac- 
count of a shipment to be given 
to the delivering carrier is reason- 
able, and compliance therewith is 
a condition precedent to a recovery 
and can only be dispensed with by 
showing that the delivering carrier 
had actual knowledge of the dam- 
aged condition of the shipment on 
arrival, and that a claim therefor 
would be made. St. Louis L M. & 



S. Ry. Co. V. Cumbie (Ark. 1915) 
177 S. W. 910. 

Where a contract for the ship- 
ment of live stock required the 
shipper, as a condition precedent 
to any right of action for loss or 
injury to the animals, to serve 
written notice, setting out in detail 
a full statement of losses or injuries 
and the amount thereof, which was 
for the avowed purpose of enabling 
the carrier to investigate and set- 
tle such claim before suit, the ship- 
per may, in an action for injuries 
to live stock, recover damages in 
excess of the amount claimed in 
the notice; the notice being mere- 
ly to afford the carrier an oppor- 
tunity to Investigate. Texas & P. 
Ry. Co. V. McMillen (Tex. 1916) 
183 S. W. 773. 

10. M. K. & T. Ry. Co. of Tex. 
v. Neale, (Tex. .9 5), 176 S. W. 
85. 

11. Ek>tr & Snapp v. ScuIIin, 
(Ark. 1915). 179 S. W. 663, 664. 

12. Eoff & Snapp v. ScuUin, 
(Ark. 1915), 179 S. W. 663, 664-. 
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before stock is removed or mingled is to be determined by the 
Interstate Commerce Act and not by a state statute.^^ A state 
court is bound by the construction given by the Federal courts 
to the Interstate Commerce Act. The provision in the uniform 
bill of lading that claims for loss or damage must be made with- 
in four months, is not void on the ground that it is made with- 
out consideration. Where a shipper gives notice of a loss after 
the expiration of four months and the auditor of the carrier ask- 
ed for particulars and stated that the records showed delivery 
and the shipper did not comply with the request, there is no 
waiver by the carrier of the provision of the bill of lading.^* And 
under the Carmack Amendment notice of loss need only be giv- 
en to the initial carrier and does not need also to be given to con- 
necting carriers.^ ^ A notice of loss given to one of four connect- 
ing carriers within the time provided in the shipping contract is 
notice to all connecting carriers.^* But where the consignor of 
a shipment by a railroad upon loss thereof did not file his claim 
with the road at the place where the shipment originated, as 
required by the statute of that state, he cannot recover under 
such statute the $50 penalty incurred by the road by its fail- 
ure to settle the claim for loss of a shipment between points 
within the state within 90 days.^^ In a typical case a consignee 



13. Hovey v. Tankersley. (Tex. 
1915), 177 S. W. 153; Crawford v. 
Southern R. Co., (S. C. 1915), 86 
S. E. 19, 20. 

The question as to the proper 
construction of a bill of lading for 
an interstate shipment issued un- 
der the Carmack Amendment, is 
a Federal one which will sustain 
the appellate jurisdiction of the 
Federal Supreme Court over a 
state court. Ga. Fla. & Ala. Ry. 
Co. V. Blish Milling Co. 36 Sup. Ct. 
Rep. 541, 542, 241 U. S. 190. 60 L. 
Ed. 

14. Stevens & Russell v. St. 
Louis Southwestern Ry. Co., (Tex- 
as 191o). 178 S. W. 810, 812. 

15. Norfolk & W. Ry. Co. v. A. 



J. Steele & Son (Virginia 1915), 
86 S. E. 124, 127. 

16. Gulf, C. & S. F. Ry. Co. v. 
Bogy, (Texas 1915), li8 S. W. 577, 
578; No. Pac. Ry. v. Wall 241 U. 
S. 87, 36 Sup. Ct. 493. 

17. Hamlet Grocery Co. v. 
Southern Ry. Co., 87 S. E. 57. 

A shipper of live stock did not 
pay the freight and feeding charges 
on a horse injured. The carrier's 
agent with whom he filed his claim 
refused to consider the same until 
the bill of lading was filed which 
the shipper refused, claiming he 
had not signed it. Held, that the 
shipper was not entitled to add to 
the value of the horse the amount 
of unpaid freight and feeding 
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of freight was notified that it had arrived in a damaged condi- 
tion and a notation to this effect was made on the expense bill. 
The consignor notified the claim agent of the damage and said a 
claim would be filed. An employe of the consignee told the sta- 
tion agent of the carrier, that a claim would be filed, but no 
notice of the claim was given. It was held that the 
notation made by the agent of the delivering carrier on 
the expense bill, was not in effect a notice in writing in compli- 
ance with the stipulation. Even if it should be said that the 
agent acted for the shipper, and not for the carrier, in making 
the notation, it was not such notice to the carrier as it was entitl- 
ed to. Nor was the notice given by the shipper to the delivering 
carrier nor that given by the agent of the consignees, that a 
claim for damages "would be filed," a compliance.^* Nor 
is it a compliance (with the provision) to inform the agent at the 
place of destination that there will be a claim against the com- 
pany for damages. To impart the information that a claim will 
be presented is not to present a claim for loss, damage or deten- 
tion. It does not inform the carrier of the nature, extent, 
amount or cause of damage. It gives no definite statement of 
facts upon which an investigation may be had, or which shows 
that an investigation is required.^^ Since it is the duty of the ini- 
tial carrier to issue a bill of lading covering the entire movement 
from origin to destination, even though it only issues a bill of lad- 
ing from origin to intermediate points, it is, nevertheless, respon- 
sible for a loss which occurs on any part of the movement.^^ In 



charges, nor was he entitled to the 
statutory, penalty of ?50 for non- 
payment of his claim. Southern 
Ry. Co. V. Kimball (S. C, 1916) 88 
S. E. 14. 

Where the consignor of a ship- 
ment by railroad upon loss thereof 
did not file his claim with the road 
at the place where the shipment 
originated, as required of consign- 
ors by the statute, he cannot re- 
cover under such statute the ?50 
penalty incurred by the road by its 
failure to settle the claim for loss 



of a shipment between points with- 
in the state within 90 days. Ham- 
let Grocery Co. v. Southern Ry. 
Co. (N. C. 1915) 87 S. B. 57. 

18. St. Louis Southwestern Ry. 
Co. of Texas v. Overton, (Texas 
1915). 178 S. W. 814, 816. 

19. Kid well v. Oregon Short 
Line Ry., 208 Fed. 1, 3, 125 C. C. A. 
313. 

20. Michelson v. Judson Freight 
Forwarding Co., (111. 1915). 109 
N. E. 281, 285. 
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decisions rendered prior to the passage of the Cummins Act it has 
been said in the state courts that in determining the reasonable- 
ness of a stipulation providing for notice of loss, no fixed rule or 
test can be laid down because what might be reasonable in one 
case might n6t be in another.^^ 

In a typical case a livestock contract contained the follow- 
ing provision: "(6) The said shipper further agrees that as a 
condition precedent to his right to recover any damages for 
loss or injury to any of said stock, he will give notice in writing 
of his claim therefor to some officer or station agent of said com- 
pany before said stock has been removed from the place of des- 
tination or mingled with other stock." It was held that while in a 
few instances, provisions similar to this have been held to be in 
the nature of statutes of limitations; the decided weight of au- 
thority holds and the better reason is, that their effect is simply to 
limit the carriers' common-law liability. That a common carrier 
may by special contract limit the liability which it would other- 
wise incur, provided the terms of the special agreement are rea- 
sonable, was recognized in the Nilson case and is the generally 
accepted doctrine in this country. 4 Rul. Case Law, No. 230, 
253. Whether such special contract is or is not valid depends 
upon its reasonableness; and this question is alwa^^s referable 
for solution to the facts and circumstances of the particular case.^- 
So it has been held upon common-law principles and authorities, 
where a shipper signs and accepts from a carrier a bill of lading 
issued by the carrier containing a clause stipulating that "claims 
for loss or damage shall be made in writing to the agent at 
point of delivery promptly after arrival of the property, and if 
delayed for more than ten days after the delivery of the property, 
or after due time for the delivery thereof, no carrier hereunder 
shall be liable in any event," constitutes a binding contract; and 
this clause is not void upon the ground that the carrier seeks 
thereby to limit its liability, and does not g^ve as consideration 
therefor extra service or monetary consideration to the shipper, 
or that it is contrary to the public policy of the state. Such a 

21. Crawford v. Southern R. 22. Wall v. N. P. Ry. Co.. 

Co., (S. C. 1915), 86 S. E. 19, 20. (Mont. 1914), 145 Pac. 291. 292. 
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clause, when applied to shipments of perishable products, such 
as turnips, is not an unreasonable limitation as to the time in 
which the claim is to be presented.^^ In another case 
for injuries to live stock, the evidence tended to i)rove 
that on December 31, 1912, the shipper delivered a car 
load of horses and mules to the Richmond, Fredericksburg & 
Potomac Railroad Company, at Richmond, in good order. They 
were loaded about 3 o'clock p. m. that day, and arrived at Winns- 
boro about 3 o'clock a. m. January 2, 1913, without having been 
\Qd, watered, and' rested in transit, as required by the federal 
statute. When they were unloaded, one of the mules was in 
bad condition, being hardly able to get from the station to 
l>Iaintiff's stable, and in a short time others were tciken sick with 
shipping cold, or influenza, with the result that four died and 
six were sick and required special care and attention for somo 
time. The testimony did not show when the four died, nor how 
long the others were sick, nor when they were restored to nor- 
mal condition. It did show that none died within five days after 
arrival, and that, before any died, they, were examined by the 
carrier's veterinary surgeon, who gave some directions and as- 
sistance in their treatment, and that he reported the result of 
his examination to one of its officers, but to what officer 
did not appear, nor did it appear at whose request the veterin- 
arian's examination was made. Claimant gave the carrier no no- 
lice in writing of his claim, except by commencement of the ac- 
tion on July 11, 1913. The carrier defended on the ground 
that notice was not given within five days as provided by the 
bill of lading. The court held, as applied to the facts and circum- 
stances of the case, the stii)uIation in question was manifestly un- 
just and unreasonable. To give it literal effect would work a 
forfeiture of plaintiff's claim because of his failure to do that 
which was impossible. The undisputed evidence shows that he 
could not have ascertained the nature and extent of his damages 
within five davs from the time the stock was removed from the 
car, for these were uncertain, until the animals that were made 
sick either died or were restored to normal condition. It fol- 

23. W. H. Mitchell & Co. v. 227, 228. 
A. C. L. R. Co., (Ga. 1915). 84 S. E. 
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lows that, in so far as the stipulation required that he should 
make his claim in the manner and within the time specified, it 
was unreasonable and void. But the stipulation should have a 
reasonable construction ; and, although the limit of time was un- 
reasonably short, on account of the peculiar circumstances, the 
plaintiff was not excused from giving any notice at all, for it 
must be presumed that the parties contemplated that some no- 
tice of the claim should be given, and that it should be done 
within a reasonable time, after the plaintiff, in the exercise of 
due diligence, could ascertain the nature and extent of his dam- 
age. The court must not be understood, from what 
has been said, as holding that the question whether a thing 
has been done within a reasonable time is, under all circum- 
stances, a question of law. It is such when the facts are undis- 
l)uted and susceptible of only one reasonable inference ; other- 
wise, it is a question of fact for the jury.^* So it is held the ques- 
tion as to w^hether notice was given as required by the contract 
of shipment is for the jury.^^ And where a carrier pleads a pro- 
vision in the bill of lading that notice of loss or damage must 
be given within 30 days, the shipper has the burden of proving 
that such notice was given. 2« But a carrier can avail itseK of the 
defense presented by the limitation of liability contained in the 
bill of lading without especially pleading the same where the 
bill of lading has been offered in evidence by the plaintiff-^*^ The 
scope of such a provision has been applied to a case where 
through the negligent delay in shipping apple barrels, apples at 
the point of destination rotted. A claim for such in-ury is within 
the scope of a provision in the bill of lading issued for the apple 
barrels that claims for loss, damage or delay must be made with- 
in four months after delivery,' since the clause in the bill of lad- 
ing was obviously intended to be comprehensive and to include 
all damages that reasonably might be anticipated to follow the 
negligent breach of the carrier's duty to deliver the barrels with- 
in a reasonable time.^* 

24. Crawford v. Southern R. Co. (Ky. 1915). 172 S. W. 1096. 

(S. C. 1915), 86 S. E. 19. 20. 27. Ex parte Kilgore, (Ala. 

25. Ball V. Lusk. (Mo. 1915). 1915). 67 So. i002. 

175 S. W. 238. 28. Bailey v. M. P. Ry. Co.. 

26. Adams Express Co. v. Cook, (Mo.), 171 S. W. 44, 46. 
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The decisions of the various states have varied as to what lim- 
itation of time in which to give notice is reasonable. It has beeii 
held the provision in a bill of lading that a claim for damages 
must be presented to a carrier within 10 days is void.*^ The exact 
contrary also has been held.^® A provision in a live stock contract 
requiring that written notice of damage be given within 5 days 
after unloading, is valid.^^ And a provision in the bill of lading 
that claims for loss must be filed within four months 
after delivery is valid under the Carmack Amendment.^^ 
The provision does not have to be supported by a separate con- 
sideration aside from the contract as a whole.'^ A stipulation that 
a claim for loss or injury to a shipment of live stock must be pre- 
sented to the carrier within thirty days after it shall have occur- 
red, is valid under the law of Washington.'* A limitation in 
the live stock contract requiring that written notice of damage 
must be given before the stock is removed, slaughtered, or min- 



29. L C. R. Co. V. S. M. Avery, 
(Ala. 1914), 67 So. 414. 

30. Armstrong v. I. C. R. Co., 
(Ky. 1915). 172 S. .W. 947; Howard 
& CaUaghan v. L C. R. Co., (Ky.), 
171 S. W. 442, 445; Spada v. Penn- 
sylvania R. Co., (N. J.), 92 Atlantic. 
379, 381. 

Olivit Bros. v. Penn. R. Co. (N. 
J. 1916) 96 Atl. 582. 

31. Dunlap v. C. & A. Ry. Co., 
(Mo. 19x5), 172 S. W. 1178. 1179. 

32. Bailey v. M. P. Ry. Co., 
(Mo. 1914), 171 S. W. 44, 45; Dav- 
enport V. Chesapeake & O. Ry. Co., 
149 N. Y. Supp. 865, 866; Stevens 
and Russell v. St. Louis South- 
western Ry. Co., (Tex. 1915), 178 
S. W. 810, 812. ^ 

33. St. L. S. W. Ry. Co. v. Over- 
ton. (Texas 1915), 176 S. W. 814, 

816. 

34. Henry v. C. M. & P. S. Ry. 

Co.. (Wash. 1915), 147 Pac. 425, 
428. 



Where a contract of shipment of 
live stock provided -that the .ship- 
per after delay or injury, as soon 
as he discovered any loss or injury 
to the stock, should promptly noti- 
fy some general officer, claim 
agent, or station agent of the rail- 
road before the stock was mingled 
with other stock or removed from 
the place of destination, specifical- 
ly making compliances with such 
requirement a condition to recov- 
ery, and the shipper, upon delay in 
transit and discovery of injury, 
failed to . give notice thereof be- 
fore bringing his action, nearly 60 
days after the cattle had been sold 
by it and passed out of its control, 
such action was barred; the re- 
quirement of notice to the carrier 
being reasonable. Baldwin & 
Riggs V. Chicago, R. I. & P. Ry. Co. 
(la. 1916) 156 N. W. 17. 
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gled and that a claim must be presented within 91 days, is valid.^^ 
A provision in a live stock contract that notice of loss must be 
given to the carrier within one day is reasonable.** But 
a provision in a live stock contract that the shipper, as a con- 
dition precedent to his right to recover damages for loss or 
injury to the stock, must give notice in writing of his claim to 
some officer or station agent of the company before the stock 
has been removed from the place of destination or mingled with 
other stock, is void.*^ The importance and reasonableness of 
timely notice of damage to goods is at once apparent, for it gives 
the carrier an opportunity to examine them, so as to explain or 
meet any charge of neglect or breach of contract which may be 
made by the consignee. Where there is a total failure to de- 
liver, however, although it is desirable that early notice be given 
the carrier, there is no such necessity for prompt notice as in 
cases of damage.'*' 

Under the federal law, which is controlling upon the court in 
determining questions of liability properly arising out of inter- 
state shipments, a provision in a live stock contract or bill of 
lading to the effect that as a condition precedent to a recovery 
for any damages for delay, loss, or injury to live stock covered 
by the contract, the shipper will give notice in writing of the 
claim to some general officer or the nearest station 
agent, or to the agent at destination, or some general officer of 
the delivering line, before the stock is removed from the point 
of shipment or the place of destination, and before such stock is 



35. Potter v. K. C. S. Ry. Co., 
(Mo. 1915), 172 S. W. 1153. 

Under Vernon Sayles* Ann. Civ. 
St. 1914, art. 5714, declaring that 
no stipulation in any contract re- 
quiring notice to be given of claim 
for damages as a condition prece- 
dent to the right to sue shall be 
valid, unless the stipulation is rea- 
sonable, a stipulation in a con- 
tract for the shipment of live stock, 
requiring presentation of claim to 
be maie within 91 days is no de- 



fense, and cannot be relied on, un- 
less its reasonableness be plead- 
ed. Southern Kansas Ry. Co. of 
Texas v. Hughey (Tex. 1916) 182 
S. W. 361, 362. 

36. St. Louis Southwestern Ry. 
Co. v. Burnett. (Ark. 1915), 174 S. 
W. 1165; St. L. & S. F. R. R. v. 
Zickafoose, (Okla. 1913), 135 Pac. 
406. 

37. Wall V. N. P. Ry. Co., 
(Mont. 1914), 145 Pac. 291, 293. 

38. D'Arsi v. Navigazione Alta 
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mingled with other stock, such notice to be sened within one 
day after the delivery of such stock at destination, is valid.^^ A 
provision in a bill of lading that suit must be commenced within 
six months after the damage occurred is reasonable and valid. ^" 
It had also been held in some of the state courts that a provi- 
sion in a bill of lading, requiring notice of loss or injury to the 
stock shipped to be given within seven days, is unavailing, unless 



Italia (N. Y. 1915), 154 N. Y. S. 
158, 159. 

39. Hudson v. Chicago, St. P., 
M. & O. Ry. Co., 226 Fed 39, 44. 
St. Louis & S. F. Ry. Co. 
V. Ladd, 33 Okla. 160. 124 Pac. 461. 
Chicago. R. I. & P. Ry. Co. v. 
Bruce. (Okla. 1915), 150 Pac. 880. 

Washington Horse Exchange v. 
Louisville & N. R. Co. (N. C. 1916) 
87 S. E. 941. 

The initial carrier may validly 
stipulate in the bill of lading, 
issued conformably to the Car- 
mack Amendment for an interstate 
shipment that "claims for loss, 
damage, or delay must be made in 
writing to the carrier at the point 
of delivery or at the point of origin 
within four months after the de- 
livery of the property, or, in case 
of failure to make delivery, then 
within four months after a reason- 
able time for delivery has elapsed" 
Ga. Fla. & Ala. Ry. Co. v. Blish 
Milling Co., 36 Sup. Ct. Rep.. 541. 
542. 141 U. S. 190, 60 L. Ed.— This 
ruling, of course, follows a long 
line of Supreme Court decisions. 

Misdelivery of an interstate 
shipment by the terminal carrier 
must be regarded as "failure to 
make delivery," within the mean- 
ing of a clause in the bill of lad- 
ing issued by the initial carrier 
conformably to the Carmack 
Amendment, which casts upon that 



carrier responsibility with respect 
to the entire transportation, that 
"claims for loss, damage, or delay 
must be made in writing to the 
carrier at the point of delivery or 
at the point of origin within four 
months after the delivery of the 
property, or. in case of failure to 
make delivery, then within four 
months after a reasonable time for 
delivery has elapsed." Ga. Fla. & 
Ala. Ry. Co. v. Blish Milling Co. 
36 Sup. Ct. 541. 542. 241 U. S. 190. 
60 L. Ed.— 

40. Kansas City Southern Ry. 
Co. V. Bull. (Ark. 1915). 179 S. W. 
172. 174: Chicago R. I. & P. Ry. Co. 
V. Bruce. (Okla. 1915), 150 Pac. 
880. 

The shipping contract provided 
that written notice of a claim for 
damages should be given to some 
officer of the company or to the 
nearest station agent before the 
.<:tock should be removed from the 
destination or place of delivery 
and before it had been slaughtered 
or intermingled with other stock. 
The cattle were kept at the quar- 
antine yards seven days and there 
dipped by the servants of the car- 
rier under the supervision of 
the Bureau of Animal Industry. No 
claim was made for damages caus- 
ed after the shipment left the 
yards. Held, under such circum- 
stances written notice was not re- 
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there is an independent consideration, as a reduction in freight 
rates, to support the agreement.*^ So where a bill of lading fix- 
ing an agreed valuation for shipment of live stock showed that 
the rate was reduced in consideration of the lessened liability, 
but did not ^ow that the reduction of the rate was a considera- 
tion for the agreement to give notice of injuries in writing within 
ten days after delivery of the shipment, or that such provision 
would have been omitted from a bill of lading containing no lim- 
itation of liability, the provision for notice is unenforceable, be- 
ing without consideration.^^ 

2. Party to Whom Notice Should be Given. Most livestock 
contracts carry a provision that notice of loss must be given t<^ 
agent at destination. In many instances there is no such agent. 
So it has been held a provision in a live stock contract that no- 
tice of loss must be given to the nearest station agent of the car- 
rier or its agent at destination before the stock is removed or 
mingled with other stock is unreasonable under the Interstate 
Commerce Act where it does not appear that the carrier had an 
agent at destination.*^ 

# 

In a typical case the provision in a livestock contract was as 
follows: **(6) The said shipper further agrees that as a condi- 
tion precedent to his right to recover any damages for loss or 
injury to any of said stock, he w^ill give notice in writing of his 
claim therefor to some officer or station agent of said company 
before said stock has been removed from the place of destination 
or mingled with other stock." In a case brought for loss and 



quired as to damages then appar- 
ent, but in order to recover for 
damages so caused, but thereafter 
developing, notice was required, 
unless waived. Broadhead v. At- 
chison, T. & S. F. Ry. Co. (Kans. 
1916) 155 Pac. 20. 

41. Botts V. St. Louis & H. Ry. 
Co. (Mo. 1915) 177 S. W. 746. 

42. Yazoo & M. V. R. Co. v. Bell 
(Miss. 1916) 71 So. 272. 

That a shipper of live stock 
filed a claim for damages with the 



carrier's agent does not show an 
acceptance of the bill of lading 
limiting the carrier's liability 
where the shipper informed the 
agent he had not signed the bill, 
and the agent refused to take up 
the claim until the bill of lading 
was filed therewith. Southern Ry. 
Co. v. Kimball (S. C. 1916) 88 S. 
E. 14. 

43. Hovey v. Tankersley (Tex. 
1915), 177 S. W. 153, 154. 
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damage to livestock, the carrier defended on the ground no no- 
tice was given to its agent. However, it appeared an agent was 
inaccessible at the unloading point. Held, the evident purpose 
of this provision of the contract was to enable the carrier to in- 
vestigate the condition of the stock, and to that end the shipper 
was required to keep them separate until such investigation was 
made or a reasonable time therefor had elapsed. The 
contract was silent upon the question of ser\ice of the notice. If 
personal service was necessary, the shipper was required to hold 
the cattle at the stockyards until he could find an officer or sta- 
tion agent of the carrier. No particular officer or station agent 
was designated, and, if thisprovision was to be taken literally, the 
shipper was required at his peril to assume the burden of finding 
some person who answered the description given. There was not 
a suggestion in the contract, in the pleadings or the proof, that 
the Northern Pacific Company had an officer or station agent 
at Chicago, where the stock was unloaded, or nearer than St. 
Paul, the eastern terminus of its road — more than 400 miles 
away. If service could have been made by mail claimant would 
have been in no better position, though doubtless a letter written 
to the station at Belgrade, and mailed postpaid at Chicago, could 
have sufficed for a literal compliance with the terms of this pro- 
vision. But, in any event, claimant would have had to bear the 
burden of keeping his cattle on the cars or in the stockyards un- 
til the notice had been received and a reasonable time for in- 
spection had elapsed. If the paragraph in question be construed 
to mean that a written notice mailed from Chicago to any sta- 
tion agent of the Northern Pacific Company, even the agent at 
Seattle would suffice, it was senseless. If it was construed to mean 

that the shipper should travel from Chicago to St. Paul and 
make personal service of the notice upon an officer or station 
agent of the Northern Pacific Company, then it was unreasonable 
to the point of being unconscionable. Whether the company had 
an officer or station agent at Chicago — at a point where it has 
no road — upon whom service of this notice could have been 
made, was a matter peculiarly within its own knowledge, and for 
this reason the burden was upon it to make proof of such fact.*'^ 

43/2. WaU V. Northern Pac. Rv Co., (Mont. 1914). 45 Pac. 291, 292. 
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In Missouri Pac. Ry. Co. v. Harris, 67 Tex. 166, 2 S. W. 574, 
there was presented a case in all particulars identical with this 
one, and the court there said: "If the carrier sets up a 
claim to notice of a given fact, as a condition upon which its li- 
ability to a shipper is to depend, then it is incumbent upon it, 
when the notice was to be given* to one of its own officers or 
agents, to show that it had an officer or agent at or near the 
place where the notice is to be given, in any case in which the 
shipper, by the terms of the contract through which notice is 
claimed, is to hold the property shipped at the place of delivery, 
at his own expense and risk, until it can be inspected by some 
agent of the carrier. This would be especially true when the 
property to be inspected is intended for immediate sale at the 
place of destination, is perishable in character, likely to deteri- 
orate in value by holding, and expensive to keep. If in such case 
the carrier has not an officer or agent at or near the place where 
the property to be inspected is delivered, so that notice may be 
promptly given and an inspection, if desired, speedily made, then 
a contract requiring notice to be given to any officer or agent of 
the carrier is not reasonable in its character.^^ In an action for 



But a notice to an agent of the 
delivering carrier was sufficient, it 
being made the agent of the initial 
line by federal law. 
Nor. Pac. Ry. v. Wall, 36 Sup. Ct 
493, 241 U. S. 287, 60 L. Ed. 

44. Baxter v. L. N. A. & C. R. 
Co., 165 111., 78, 45 N. E. 1003 ; Wall 
V. N. P. Ry. Co., (Mont 1914), 
145 Pac. 291. 292, 293. 

A requirement in the bill of lad- 
ing for an interstate shipment of 
live stock that the shipper shall 
give notice of injury or damage to 
an agent of the carrier within one 
day after arrival and before the 
stock are removed from the yards, 
or mingled with other stock, is un- 
reasonable and not binding when 
no reduced rate therefor is shown, 
it does not appear that there was 



any agent of the carrier at the 
point of destination to whom the 
notice could be given, and the dam- 
age claimed is the decrease in the 
market during the time the ship- 
ment was delayed. Chicago, R. I. 
& G. Ry. Co. V. Whaley (Tex. 1915) 
177 S. W. 543. 

Where a bill of lading required 
the shippers to serve notice of 
claim for injuries to live stock, the 
consignee, though he was part 
owner of the animals and Joined in 
an action to recover lor damages, 
need not serve such notice; it hav- 
ing been served by the shipper. 
Texas & P. Ry. Co. v. McMillen 
(Tex. 1916) 183 S. W. 773. 

Where a contract of shipment of 
live stock provides for notice of 
claim for any injury within 10 



11 
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damages to a shipment of live stock from delay and rough hand- 
ling, under a stipulation in the written contract that as a condi- 
tion precedent to any claim of damages the shipper, as soon as 
he discovered any injury, should promptly give written notice to 
some general officer, claim or station agent, or to the agent at 
destination, or to some general officer of the delivering line, be- 
fore removing the stock, and within one day after delivery, and 
the shipper's agreement that failure to give the notice should 
bar recovery, the carrier had the burden of showing that the stip- 
ulation, as to the particular shipment, was reasonable, and that 
it had an officer or agent at or near the place where the no- 
tice was to be given, and where there was no such allegation 
and proof, the shipper was not required to prove notice or an 
excuse for not giving notice; and the fact that damages were 
known to the shipper, or the shipper's direction to a commis- 
sion company to put in the claim, did not dispense with 
proof that there was an agent to receive notice.*^ Where a 
through bill of lading for an interstate shipment of horses over 
several lines required as a condition to recovery that notice 
of injuries should be given to the last carrier before removal, the 
fact that the agent of the last carrier knew of the injuries relieves 
the shipper of the necessity of giving such notice ; the knowledge 
of the agent of the last carrier being imputable to the initial 
carrier.*^ Under a shipping contract stipulating that the shipper 
shall, as soon as he discovers any injury, promptly give written 
notice to the carrier's agent, before removing the stock and with- 
in one day after delivery, and that failure to give the notice shall 
bar recovery, the carrier had the burden of showing that the stip- 
ulation, as to the particular shipment, was reasonable, and, where 



days, and before the stock are 
mingled with other stock, where 
the shipper notified the carrier en 
route of alleged injuries, and at the 
instance of the carrier veterinary 
surgeons examined them, and they 
were reloaded and conveyed to 
destination, notice of claim need 
not be given, to entitle the shipper 
to recover for the injuries. Cast- 



ner v. Oregon-Washington R. & 
Nav. Co. (Wash. 1916) 155 Pac. 
167. 

45. Chicago, R. I. & P. Ry. Co. 
V, Dalton (Tex. 1915) 177 S. W. 556. 

46. Washington Horse Exchange 
V. Louisville & N. R. Co. (N. C. 
1916), 87 S. E. 941; C. R. I. & P. 
Ry. V. Linger, (Tex. 1913), 156 S. 
W. 298, 299. 
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there was no such allegation and proof, the shipper was not re- 
quired to prove notice or an excuse for not giving notice ; and the 
fact that damages were known to the shipper, or that the shipper 
had directed a commission company to put in the claim, did not 
dispense with proof that there was an agent to receive notice.*^ 
Where a bill of lading required claims for damages to be re- 
ported by the consignee in writing to the delivering carrier within 
36 hours after notice of the arrival of the shipment, compliance 
therewith was not excused by the fact that some agent or em- 
ploye of the delivering carrier whose duties did not include the 
investigation of such matters or the report thereof to some agent 
in authority, knew of the damaged condition of the shipment, on 
arrival at destination, no agent in authority knowing that the 
shipment was damaged or that a claim for damages would be 
made.^^ But in a similar case it was held that where peaches 
shipped under a bill of lading requiring notice of any damages to 
be given within 36 hours after the arrival of the shipment at their 
destination, were unloaded by the carrier's employes at its dock 
and placed in piles as unloaded; neither the consignee nor his 
representative being allowed on the dock until the cars were 
completely unloaded, and the consignee, upon discovering that 
the peaches were in a damaged condition, went to the dock fore- 
man employed by the carrier, and who was in authority at the 
dock, and told him that the peaches were not iced and were in a 
bad condition, and the foreman examined the peaches without 
making any comment, this charged the carrier with notice that 
compensation would be claimed and excused compliance with the 
bill of lading; it not being necessary that the consignee should 
tell the foreman that it was his intention to sue for damages, as 
it was not required that the written notice should contain such 
statement. "^^ But since the Carmack Amendment makes it obliga- 

47. St. Louis, I. M. & S. Ry. Co. ber to its own order, taking a bill 
V. Cumbie (Ark. 1915) 177 S. W. of lading from the initial carrier 
910. stipulating against liability for fail- 

48. St. Louis, I. M. & S. Ry. Co. ure to deliver unless, notice was 
V. Starbird (Ark. 1915) 177 S. W. given within four months after a 
912, 913. reasonable time for delivery had 

Where a shipper consigned lum- elapsed, where such notice was giv- 
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tory upon the initial carrier to issue a through bill of lading, the 
connecting carrier becomes the agent of the receiving carrier for 
the purpose of receiving the goods and delivering the property.** 
Therefore a provision in a bill of lading governing an interstate 
shipment of live stock that notice of loss must be given before 
the live stock is removed from the place of destination or mingled 
with other stock is complied with when such notice is given to 
the delivering carrier although such carrier is not the initial line. 
It is not necessary that notice be given to the initial line as any 
connecting carrier is its agent.^® 

3. Manner of Giving Notice. A carrier may incorporate in 
the contract of shipment a stipulation for written notice of dam- 
ages. But it is sometimes difficult to ascertain the exact manner 
of giving the notice. As has been seen, the form must be suffi- 
ciently specific to apprise the carrier of the damage and intention 
to file a claim, with reasonable certainty. Frequently shipping 
contracts provide simply that "notice" must be given. In other 
cases "written notice" is specified. Where "written" notice is 
specified, oral notice is clearly not sufficient, unless the carrier 
has waived the provision. If simple "notice" is specified, then 
anything which gives the carrier knowledge should suffice. If 
the notice is to be given to an agent, mailing is not sufficient, un- 
less actually received by the carrier. In other words, depositing 
a notice of claim in the mail is not notice to the carrier, until re- 
ceived by it.^^ 



en to the tenninal carrier 4 months 
and 11 days after the misdelivery, 
but within 4 months after the ship- 
per received actual notice of the 
misdelivery, the notice was suf- 
ficient to hold the initial carrier, 
since the shipper could assume 
that the terminal carrier would not 
make an unauthorized delivery, 
and was not chargeable with no- 
tice of any misdelivery, so that the 
time for presenting the claim did 
not begin to run until the shipper 
had received actual information of 
the misdelivery. St. Louis, L M. 



& S. Ry. Co. v. Blisscook Oak Co. 
(Ark. 1915) 176 S. W., 325. 

49. Atlantic Coast Line R. Co. 
V. Riverside Mills, 219 U. S. 186. 
196, 206, 55 L. ed. 167, 178, 182, 31 
L. R. A. (N. S.) 7, 31 Sup. Ct. Rep. 
164; Galveston, H. & S. A. R. Co. 
V. WaUace, 223 U. S. 481, 491, 56 
L. Ed. 516, 253, 32 Sup. Ct. Rep. 205 

50. Northern P. R. Co. v. Wall, 
36 Sup. Ct. Rep. 493, 496, 241 U. S. 
87, 60 L. EM.—; Overton v. C. R. L 
& P. Ry., (Tex. Civ. App. 1913), 
160 S. W. 111. 

51. Where a contract for ship- 
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4. Form of Notice. Any written communication (where no- 
tice in writing is required), which apprises the carrier with rea- 
sonable certainty that a claim will be filed, and describing the 
shipment with such definiteness that it can be traced by the car- 
rier without undue hardship, is sufficient notice. Giving the date 



ment by rail of mules provided that 
the shipper should present any 
claim for damages within 10 days, 
and before the stock had been min- 
gled with other stock, an oral claim 
for damages was sufficient compli- 
ance. Blair Horse & Mule Co. v. 
St. Joseph & G. I. Ry. Co. (Mo. 
1915) 180 S. W. 412. 

Where a shipper of cattle ad- 
dressed his notice of claim for 
negligent delay, which tne contract 
required to be given before the 
stock was removed from the place 
of destination, to the building of 
another railroad company which 
was a part of the carrier's system, 
and the carrier's claim agent re- 
plied to the notice, the fact that it 
was not addressed to the carrier is 
no ground for objection. Rissler 

V. Missouri Pac. Ry. Co. (Mo. 1916) 
183 S. W. 676. 

The requirement of a contract of 
shipment, that notice of claim for 
loss be given at the point of ship- 
ment or delivery, is not satisfied 
by mailing it to another point. 
Equity Elevator Co. v. Union Pac. 
Ry. Co. (Mo. 1915) 177 S. W. 773. 

Where a bill of lading covering 
a shipment of peaches required 
written notice of any damages to 
the shipment to be given the de- 
livering carrier within 36 hours 



after their arrival at destination, to 

excuse such written notice it was 

necessary that personal notice be 

given to the employe or agent of 
the carrier whose duty it would be 

if written notice had been received 
to make the inspection to ascer- 
tain the nature and extent of the 
damage, and noncompliance was 
not excused by the fact that long- 
shoremen who unloaded the peach- 
es at the carrier's dock knew they 
were in a damaged condition, or 
the fact that the carrier maintain- 
ed an inspector at the dock, it not 
appearing that he had any duty 
to perform concerning the peaches. 
St. Louis, I. M, & S. Ry. Co. v. 
Starbird (Ark. 1915) 177 S. W. 912. 
In St. Louis, I. M. & S. R. R. Co. 
V. Furlow (Ark. 1909) 117 S. W., 
517, the identical question present- 
ed here was discussed. In that 
case the court held that the pro- 
vision in the bill of lading re- 
quiring notice of loss or damage to 
be given to a carrier meant actual 
notice. The court held that the 
provision was valid and enforce- 
able and said: 

"In the stipulation in the case 
before us the notice in writing 
was required to be served with- 
in one day after the delivery of 
the stock at destination. The 
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and place of arrival, car number and initial, is sufficient. Section 
3 of the uniform bill of lading provides as follows: "Claims 
for loss, damage, or delay must be made in writing to the carrier 
at the point of delivery or at the point of origin within four 
months after delivery of the property, or in case of failure to make 
delivery, then within four months after a reasonable time for de- 
livery has elapsed. Unless claims are so made the carrier shall 
not be liable." In construing this section, the Interstate Com- 
merce Commission has issued Conference Ruliog 456 which is as 
follows : "It is the view of the Commission that the provision in 
the uniform bill of lading, requiring that claims for loss, damage, 
or delay be made w^ithin a period of four months after the ship- 
ment was made, is legally complied with when the shipper, con- 
signee, or the lawful holder of the bill of lading, within the period 
specified, files with the agent of the carrier, either at the point of 
origin or the point of delivery of the shipment, or with the gen- 



object of the notice was to give 
the carrier an opportunity to 
fully and fairly investigate the 
claim for damages before the 
horses should be placed beyond 
the power of the carrier to ex- 
amine and inspect by reasonable 
exertion. It is obvious that this 
could have been done only by 
actual notice. The contract 
says that the notice must be 
served within the one day, and 
this means actual notice. Notice 
by mail, then, would not be suf- 
ficient unless it was received 
within the one day." 
In Johnson v. N. Y N. H. & H. 
R. R. Co., 88 Atl. 988, it was held 
that notice by mail might be given 
if "seasonably mailed" before the 
expiration of the time limit. 

I. C. C. Conference Ruling 462 
provides as follows: 

"Carrier Must Investigate Be- 
fore Paying Claims — Upon fur- 
ther consideration Conference 
Ruling 15 is modified as follows: 



A carrier can not shield itself 
from responsibility in paying a 
claim by accepting the author- 
ity of a connecting line to pay 
it, but must ascertain the lawful- 
ness of the claim and allow it or 
. not upon the basis of its own in- 
vestigation. This is not to be 
understood, however, as requir- 
ing each carrier interested in the 
claim to make an independent 
investigation. The principle of 
direct investigation embodied in 
the rules of the freight claim as- 
sociation, whereby the carrier 
against which a claim is present- 
ed undertakes to make the in- 
vestigation for itself and for the 
other carriers concerned in the 
joint movement out of which the 
claim arises, is approved by the 
Commission as a means of expe- 
diting the adjustment of claims. 
In all cases, however, the inves- 
tigation so made must be thor- 
ough and must disclose a lawful 
basis for payment before the 
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cral claims department of the carrier, a claim or a written notice 
of intended claim, describing the shipment with reasonable defi- 
niteness. In all cases the provisions of the standard form for the 
presentation of claims, which was approved by the Commission 
ou Dece^nber 2, 1913, should be complied with so far as possible, 
and proof or evidence of the claim should be presented to the car- 
rier within a reasonable time." A distinction should be drawn be- 
tween the giving of notice that a claim will be filed, and the 
claim itself. The giving of notice may be broad and informal, 
unsupported by documents, whereas in filing a claim, the amount 
of the damage should be given, and the claim supported by the 
expense bill and bill of lading wherever possible, together with 
such information as called for by the standard claim forms. Un- 
der the Cummins Amendment ninety days is allow^ed for giving 
notice of a claim, and four months for filing the claim itself. 
A claim for the value of a shipment of flour misdelivered by the 
carrier is sufficiently made to satisfy the requirement of the bill 
of lading that claims based on failure to make delivery shall be 
made in WTiting within four months after the time for delivery 
has elapsed, where the shipper, after making an investigation in 
response to a telegram from the carrier's traffic manager, tele- 
graphed the latter five days after the arrival of the flour at des- 
tination, "We will make claim against railroad for entire con- 
tents of car at invoice price. Must refuse shipment as we cannot 
handle."52 

5. Waiver of Notice. It has been held that provisions in the bill 
of lading that claims for loss or damage must be made within a 
certain period may be waived by the carrier. Where, within four 
months after the delivery, the shipper, or one authorized to do so 
for him, filed with the general freight claim agent of delivering 
carrier (even though he did not reside at the point of delivery) 
a written claim for loss or damage, and where the general freight 
claim agent made claimant an offer on behalf of carrier in set- 
claim is adjusted. (See Rulings and damage claims within six 
68 and 236)." The Commission months at the outside." 
held In re Express Rates, 24 I. 52. Ga. Fla. & Ala. Ry. Co. v. 
C. C. 380, p. 396, that express Blish Milling Co. 36 Sup. Ct. Rep., 
companies should dispose of loss 541, 542, 241 U. S. 190, 60 L. Ed. — 
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tlcment of the claim, which offer was refused, and he thereafter 
withdrew the offer and declined payment of the claim, on the 
ground of non-liability, and no question was at any time raised 
as to failure to present the claim to the agent at the point of de- 
livery rather than to one high in authority, this amounted to 
waiver of such failure to file the claim with the agent.^^ 
The purpose of a condition in the contract requiring notice of 
loss is, of course, to give the carrier timely notice of the con- 
dition of the stock and of the assertion of the claim for damages 
and opportunity to investigate the matter while the facts were 
fresh and accessible. This being the purpose of the condition, 
it is well satisfied when the agent of the carrier, to whom 
notice might be given, has actual knowledge of the condition 
of the stock at the time of their delivery at the point of 
destination and of the fact that a claim for damages will be 
asserted as it would be by the service of a written notice; and 
so, if the agent to whom written notice might be given,' induces 
the owner by his conduct or assurance to believe that written no- 
tice will not be necessary, and, acting upon this belief, the owner 
fails to give the written notice, the carrier should not be allowed 
to defeat his claim because he failed to give the written notice. 
There is no particular sanctity about a contract for the shipment 
of live stock or about the conditions in such a contract, nor is 
there any reason why the same rules of law that govern other 
persons in their relations to contracts and their right to waive 
provisions inserted for their benefit should not be applied to the 
parties to these contracts. In private affairs, uncontrolled by 
statute, there is scarcely any provision in a contract that a party 
to the contract may not waive if he pleases to do so. The gen- 
eral rule being that a party to a contract, who is fully advised of 
the facts, will not be permitted, by his conduct manifesting a 
waiver, and upon which the other party relied and had a right 
to rely, to prejudice the rights of the other party by asserting 
that the stipulation could only be waived in writing, this 

53. See Post v. A. C. L. R. Co., 11 Ga. App. 471, 75 S. E. 677; Shaw 

138 Ga. 763, 765, 76 S. E. 45, and ^^ ^- ^' ^^' Shama v. C. M. & St. 

cases cited; Carter v. Southern ^; ^^' ^^- (^I>»»- l^^^), 151 N. 

Railway Co., 3 Ga. App. 35 (5), 59 ^' ^^^' 

S. E. 209; L. & N. R. Co. v. Tharpe, 54. Howard & Callaghan v. L C. 
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well established principle shouldbe applied to contracts like this.^^ 
So a provision in the live stock contract that claims for loss must 
be presented within 10 days after the removal of the animals 
from the cars may be waived by the carrier and the fact that 
such limitation is filed with the Commission cannot change this 
rule.^^ However, it has been stated that it is doubtful whether, 
in view of the fact that the form of the bill of lading under which 
this shipment was made was approved by the Interstate Com- 
merce Commission, the carrier has power to waive its provisions.^* 
But another court has said that the Interstate Commerce Com- 



R. R. Co., (Ky.), 171 S. W. 442, 
445, 44«. 

A carrier of an intrastate ship- 
ment may waive the stipulation in 
the contract of shipment for writ- 
ten notice of damage. Kolkmeyer 
V. Chicago & A. R. Co. (Mo. 1916) 
182 S. W. 794. 

55. Howard & Callaghan v. I. 
C. R. R. Co., (Ky.), 171 S. W. 442, 
445, 446. 

The principle that such a pro- 
vision may be waived is not con- 
trary to the Interstate Commerce 
Act and the amendments thereto, 
on the theory that it grants a pref- 
erence. T W. Mewborn & Co. v. 
Louisville & N. R. R. (N. C. 1915) 
87 S. E. 37. 

Ruling of the Interstate Com- 
merce Commission No. 456 dealing 
only with the form of written no- 
tice to a carrier of live stock that 
the stock has been injured, ex- 
pressing the view of the Commis- 
sion that a claim, or written no- 
tice of intended claim, describing 
the shipment with reasonable def- 
initeness, will be sufficient, does 
not alter the rule that the carrier's 
requirement of notice in writing of 
injury is waived upon proof of ac- 
tual knowledge of the injury. 
Schloss-Bear-Davis Co. v. Louis- 



ville & N. R. Co. (N. C. 1916) 88 
S. E, 476. 

56. Davenport v. C. & O. Ry. Co. 
149 N. Y. Supp. 865, 866. 

Since the Interstate Commerce 
Act prohibits the giving of prefer- 
ences by means of consent judg- 
""ments or the waivers of defenses 
open to the carrier, where the bill 
of lading in case of interstate 
shipment contained a condition 
that, "if claims for damage be not 
made within ten days after the de- 
livery of the property the carrier 
shall not be liable," the liability of 
the carrier cannot be predicated 
upon the mere fact that the carrier 
rejected the claim for other rea- 
sons when it was presented out of 
time. Olivit Bros. v. Penn. R. Co. 
(N. J. 1916) 96 Atl. 582. 

Quaere: Under the rules of de- 
cisions of the Supreme Court of 
the United States, in construing 
the Carmack Amendment (Act. 
Cong. June 29, 1906. c. 3591, §7, 
pars. 11, 12. 34 Stat. 584, 595. 
amending Act Cong. Feb. 4, 1887, 
c. 104. §20. 24 Stat. 379. 386 (U. S. 
Comp. St. 1913, §8592), can a waiv- 
er of the provisions of a contract 
for an interstate shipment of live 
stock, requiring notice in writing 
of any damage to the stock before 
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mission does not attempt to enforce contracts made between car- 
rier and shipper, and has no authority to determine the validity 
and effect of these contracts ; the parties thereto being left to the 
courts. ^^ In a typical case it appeared the railroad agent at 
the i)lacc of destination was notified that the shipper would 
not receive the stock because of their damaged condition, and 
thereupon he told the shipper to take the stock and do 
the best he could for them, and that he would be treated 
right about it. The agent was also present when they were 
unloaded and actually saw the condition and knew the 
cause to which it was attributed. In addition to this, the 
railroad company employed and paid a veterinarian to attend 
the stock, and the agent of the company wrote on the bill of lad- 
ing the damaged condition of the stock, the cause that produced 
it and that it was received by the shipper under protest. Such con- 
duct fully meets all of the conditions of a valid and sufficient 
waiver. In short, the actual notice the agent had was much full- 
er and more accurate than he would have had if the written no- 
tice had been given.^* Where a carrier invites a claim for loss 



their removal from the place of 
destination, etc., be shown in any 
other way than that named in the 
contract? viz: "The written notice 
herein provided for cannot and 
shall not be waived by any person, 
except a general officer of the 
company, and he only in writing." 
Atchison T. & S. F. Ry. Co. v. 
Lynn & Hudson (Okla. 1916) 154 
Pac. 657, 658. 

In the Matter of Bills of Lad- 
ing, 29 L C. C. 417, which was a 
proceeding brought to investigate 
the practice of the carriers with 
reference to enforcing the four 
months limit in the uniform bill 
of lading, the Commission found 
that the carriers enforced these 
provisions in some cases and dis- 
regarded them in others. The 



Commission held that to pre- 
vent unjust discrimination the 
carriers should deal with all claims 
prior to December 1, 1913 and all 
claims accruing within two years 
prior to the report of the Com- 
mission and filed by April 1, 1914 
upon their merits without regard 
to the period of limitation fixed by 
the tariff or bill of lading. 

57. Traders' & Travelers* Union 
v. P. & R. Co. 1 Int. CouL Comm. 
R. 371; Kentucky & Indiana Bridge 
Co. V. L. & N. R. R. Co., 2 Int. Com. 
Conun. R. 182; Greenbaum Co. v. 
C. & O. Ry., 25 Int. Com. Comm. 
R. 352. 

58. A. T. & S. F. Ry. Co. v. 
Wright. 78 Kan. 94, 95 Pac. 1132; 
Hinkle v. Southern Ry. Co., 126 
N. C. 932, 36 S. E. 348, 78 Am. St 
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to be presented against it and for fifteen months corresponds 
concerning the claim it cannot thereafter contend the claimant is 
barred because the claim was not filed in due time. So where 



Rep. 685; Lasky v. Southern Ex- 
press Co., 92 Miss. 268, 45 So. 
869; Howard & Callaghan v. I. C. 
R. R. Co.. (Ky.). 171 S. W. 442, 
446, 447. 

Stipulations in bills of lading 
covering shipments of live stock, 
requiring written notice of claim 
for damages to be given before the 
stock is removed from the posses- 
sion of the carrier, are valid, but 
the requirement that the notice 
shall be in writing is waived upon 
proof of actual knowledge of the 
injury; the rule not being a dis- 
crimination between railroads, nor 
a preference in favor of the partic- 
ular shipper at the expense of oth- 
er.s, violative of the Elkins Act of 
1903. Schloss-Bear-Davis Co. v. 
Louisville & N. R. Co. (N. C. 1916) 
8S S. E. 476. 

In an action to recover damages 
against an initial carrier for in- 
juries to an interstate shipment of 
cattle, upon a live stock transpor- 
tation contract containing a stipu- 
lation that "no suit shall be brought 
against any carrier and only 
against the carrier on whose line 
the injuries occur, after the lapse 
of 90 days from the happening 
thereof," where such action is not 
brought within the stipulated time, 
an allegation in the petition to the 
effect that by reason of negotia- 
tions looking to a settlement of his 
claim for damages without suit, 
carried on by means of corres- 
pondence between the shipper and 
certain connecting carriers extend- 
ing over a period of more than 90 



days, shipper was induced to de- 
lay bringing action until after the 
expiration of said time, does not 
state facts sufficient to constitute 
an implied waiver of such contrac- 
tual period of limitation on the 
part of the initial carrier, especial- 
ly where it was not informed of 
such correspondence. Harrington 
V. Wichita Falls & N. W. Ry. Co. 
(Okla. 1916) 156 Pac. 634. 

Though a provision of a contract 
for the shipment of live stock re- 
quiring a notice in writing of any 
claim for damages to be presented 
before removal of the stock is val- 
id, it may be waived by the rail- 
road company, and will be consid- 
ered waived if the company or its 
agents in charge knew of the dam- 
age and injury to the stock at the 
time they were unloaded at the 
point of destination. T. W. Mew- 
born & Co. V. Louisville & N. R. 
R. (N. C. 1915) 87 S. E. 37. 

A carrier of live stock was no- 
tified of injury to the stock, and 
its agents notified entered on an 
examination of the claim, without 
intimating that a claim in writing 
was desired. The agents secured 
the services of a veterinary, and 
also asked the shipper's consent to 
kill one of the injured animals, and 
the shipper replied that, if done, it 
must be done on the responsibility 
of the carrier. It was agreed that 
the question of damage should be 
taken up for adjustment when the 
stock reached destination. Held 
to justify a finding that the carrier 
waived the stipulation in the con- 
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the attorney of the carrier discusses and accepts a verba! -claim 
presented to him by the attorney for the claimant, before the ex- 
piration of four months, which results in the failure to file a writ- 
ten claim as required by the shipping contract.^^ The theory 
underlying this line of cases is that by accepting the verbal no- 
tice the claimant is lulled into a feeling of security which results 
in a denial to him of substantial rights if thereafter a. written no- 
tice is insisted upon. But it seems probable the United States 
Supreme Court will hold the carrier has no authority to waive 
any provision in a bill of lading applying to interstate shipments 
and filed as part of its published tariffs. It has held the effect 
of a stipulation in a bill of lading for an interstate shipment re- 
quiring claims for damages or misdelivery to be presented with- 
in four months after a reasonable time for delivery has elapsed 
cannot be avoided by suing the carrier in trover on the theory 
that in making the misdelivery it converted the shipment, and 
thus abandoned the contract, since the parties could not waive 
the terms of the contract under which the shipment was made, 
pursuant to the Interstate Commerce Act, nor could the carrier 
by its conduct give the shipper the right to ignore the terms and 
hold the carrier to a different responsibility from that fixed by the 
agreement made under the published tariffs and regulations.^® 
So it has been held that a stipulation that notice of injury to 



tract for written notice of damage. 
Kolkmeyer v. Chicago, & A. R. Co. 
(Mo. 1916) 182 S. W. 794. 

Where a railroad contracted to 
transport mules, the contract re- 
quiring a written notice from the 
shipper within one day of any in- 
juries to the stock, and providing 
that no agent had authority to 
waive a provision of the contract, 
but such road, after its station 
agent's unauthorized action in tell- 
ing the shipper alter injury that it 
would not be necessary for him to 
serve a written notice because the 
station agent himself would notify 
the company of the condition of 



the stock and of the fact that a 
claim for damages had been made, 
sent a traveling agent to inspect 
the mules and failed to disaffirm 
the action of its station agent, the 
facts were evidence from which it 
could be inferred that the station 
agent's unauthorized act had been 
ratified. McElvain v. St. Louis & 
S. F. R. Co. (Mo. 1915) 180 S. W. 
1018. 

Where mules were shipped un- 
der a written contract whereby the 
shipper agreed to give written no 
tice of Injury to the shipment with- 
in one day, and which provided that 
no agent of the company might 
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live stock must be given within five days may be waived by the 
carrier, but the mere fact that its veterinary surgeon examined 
the stock and reported the result of his examination to one of 
its officers was not enough to warrant a reasonable inference of 
a waiver of the stipulation. *^ 

A provision in a livestock contract which provides "that the 
second party hereby releases and waives any and all cause of ac- 
tion for damages that may have accrued to him by any written 
or verbal contract prior to the execution hereof," is expressly 
forbidden by the Elkins Act, declaring it "unlawful for any per- 
son, persons, or corporation to offer, grant or give or to solicit, 
accept, or receive any rebate, concession, or discrimination in re- 
spect of the transportation of any property in interstate or for- 
eign commerce by any common carrier subject to said act to reg- 
ulate commerce and the acts amendatory thereto, whereby any 
such property shall by any device whatever be transported at a 
less rate than that named in the tariffs published and filed by 
such carrier, as is required by said act to regulate commerce and 
the acts amendatory thereto, or whereby any other advantage 
is given or discrimination is practiced." In the nature of things, 
damages which accrue from breaches of contracts such as here 
contemplated are different and vary in amounts. Necessarily 
what shippers waive in executing such a contract differs on each 
shipment and on many, if not most, there are no damages to 
waive. If the contract for carriage exacted more in money or 



waive its provisions, and, after in- 
jury, he notified the carrier's sta- 
tion agent orally, who told him he 
would wire the information to 
headquarters, and who made a 
written bad-order report to the 
company and sent it in that day, 
he complied with the provisions of 
his contract regarding the giving 
of notice, despite his testimony 
that he did not give such notice, 
since such testimony was a mere 
conclusion, while the station agent, 
in noting down the injuries to the 



shipments acted as agent for the 
shipper and his act constituted a 
giving of notice by him. McEl- 
vain V. St. Louis & S. F. R. Co. 
(Mo. 1915) 180 S. W. 1018. 

59. Lynch v. N. Y. C. & H. R. 
R. Co. 153 N. Y. S. 633. 

60. Ga. Fla. & Ala. Ry. Co. v. 
BUsh Milling Co., 36 Sup. Ct. Rep. 
541, 542. 

61. Crawford v. Southern R. 
Co., (S. C. 1915), 86 S. E. 19, 20. 

62. J. W. Stewart & Son v. C. 

R. I. & P. Ry. Co., (la. 1915), 151 
N. W. 485, 487. 
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property for a like sen* ice from one person than from another, 
this constituted a discrimination, and such is the necessary con- 
sequences of inserting this clause in the contract. True, all 
carriers are required to file copies of contracts for shipment of 
different classes of freight with the Interstate Commerce Com- 
mission, but neither this, nor even the approval of the Commis- 
sion, lends any sanctity to terms improperly inserted therein and 
contrary to the provisions of the laws enacted by the Congress.^^ 
Stipulations in bills of lading, covering shipments of live stock, 
requiring written notice of the claim for damages to be given be- 
fore the stock is removed from the possession of the carrier, arc 
valid, ^^ but the requirement that the notice shall be in writing is 
waived upon proof of actual knowledge of the injury.^* Inferen- 
tially this rule has been denied in two cases from the Circuit 
Court of Appeals (Kidwell v. Oregon, 208 Fed. 1, 125 C. C. A. 
313;Cleggv. Railroad, 203 Fed. 971, 122 C. C A. 273). 
These decisions are entitled to high consideration, emanating 
as they do from courts of learning and ability; but, while 
they discuss the right to waive the stipulation, neither 
deals with the effect of knowledge brought home to the carrier 
before the removal of the stock. The rule permitting knowledge 
to supply the wTitten notice is not a discrimination between rail- 
roads, nor is it a preference in favor of a particular shipper at the 
expense of others. It is a mode of proof, applicable alike to all 
railroads and in favor of all shippers, and it is enforced against 
a carrier who has had possession of the property, with every op- 
portunity to know the extent of the injury and its cause. There 
are many well-considered cases that hold the stipulation to be 
void, because unreasonable, and particularly when the notice is 
required to be given before the removal of the stock.^^ A 
provision that notice of claim must be given before the stock 

63. Selby v. Railroad, 113 N. C. v. Railroad, 160 N. C. 464, 76 S. E. 
588, 18 S. E. 88, 37 Am. St. Rep. 509. 43 L. R. A. (N. S.). 617; Wil- 
635; Austin v. Railroad. 151 N. C. kins v. Railroad, 160 N. C. 58. 75 
137, 65 S. E. 757. S. E. 1090. 

64. Kime v. Railroad, 153 N. C. 65. Baldwin v. Atlantic Coast 
398, 69 S. E. 264; Kime v. Railroad, Line R. Co., (N. C. 1915), 86 S. B. 
156 N. C. 451. 72 S. E. 485; Kime 776, 777. 
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is removed or mingled with others has been recognized as 
a valid stipulation,^® an^ it has been also repeatedly held that the 
stipulation may be waived by the company, and will be consider- 
ed waived if the company or its agents in charge had knowledge 
of the damage and injury to the stock at the time the same were 
unloaded at the point of destination.®*^ The stipulation inserted 
to protect the carrier from improper or unconscionable claims un- 
der circumstances where it would have no means of rebutting 
proof available, has no natural or necessary connection with or in- 
fluence upon the rates charged, nor does the principle of waiver, 
it has been held, have any tendency to create a preference. 
The rule permitting knowledge to supply the place of written 
notice "is not a discrimination between railroads, nor is it a pre- 
ference in. favor of a particular shipper at the expense of others. 
It is a mode of proof, applicable alike to all railroads and in fa- 
vor of all shippers, and it is enforced against a carrier who has 
had possession of the property with every opportunity to know 
the extent of the injury and its cause."®* A stipulation in a bill 
of lading or contract of carriage that a claim must be made with- 
in a certain time has been held reasonable and valid, and the 
failure of the shipper to present his claim in writing within the 
time specified, conclusive of his right to recover.®^ Failure to give 
notice in accordance with this provision of the contract of 
carriage, if, specially pleaded and relied upon as a defense 
casts the burden of proof upon the shipper to show either a 
compliance with it or a waiver of the requirement by the car- 
rier in order to obtain a recovery.'^ Such a stipulation has been 
held to be one for the protection of the carrier, which therefore 

66. Duvall V. Railroad, 167 N. I>ouisviUe & N. R. R., 87 S. E. 37. 
C. 24, 25, 83 S. E. 21, citing Austin 69. C. R. I. & P. Ry. Co. v. Wil- 
V. Railroad, 151 N. C. 137, 65 S. E. jiams, 101 Ark. 436. 142 S. W. 826; 
757; Selby v. Railroad, 113 N. C. c. R. I. & P. Ry. Co. v. Foster, 176 
594, 18 S. E. 88, 37 Am. St. Rep. g, w. 682. 

67. Kime v. Railroad, 156 N. C. ^0- St. L. & S. F. R. Co. v. Kel- 
451, 72 S. E. 485, 153 N. C. lor. 90 Ark. 313. 119 S. W. 254; St. 
398, 69 S. E. 264 ; Jones v. Railroad, L. & S. F. R. Co. v. Pearce. 82 Ark. 
148 N. C. 581. 62 S. E. 701. 357, 118 Am. St. Rep. 75. 12 Ann. 

68. T. W. Mewborn & Co. v. Cas. 125. 
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can be waivcd.'^^ It has been held the four months' 
limitation in the uniform bill of lading may be waived' and 
that a claim filed with the general claim agent of a car- 
rier at its principal office is sufficient compliance with the 
provision that notice of loss must be given within four months 
at point of origin or destination, although not filed there.^* 
It may be stated to be the rule therefore, that a carrier 
which receives a written claim and conducts negotiations 
without objecting to the settlement of such claim because not 
made in proper form or presented to the proper agents, waives 
its right to insist that notice of claim must be made within speci- 
fied timeJ' And the question of waiver is for the jury.*^* 



71. 6 Cyc. 509; St. L. S. W. Ry. 
Co. V. Grayson, 89 Ark. 154, 115 
S. W. 933; St. L. L M. & S. R. Co. 
V. Shepard, 168 S. W. 137; St. Lou- 
is, I, M. & S. R. Co. V. Laser Grain 
Co., (Ark. 1915), 179 S. W. 189. 
190. 

72. Watson v. Union Pac. R. 
Co., (Mo. 1915), 178 S. W. 871, 872. 

73. St. Louis I. M. & S. R. Co. 
v. Laser Grain Co., (Ark. 1915), 
179 S. W. 189, 190. 

74. L. S. & M. S. Ry. Co, v. W. 
H. Mclntyre Co., (Ind. 1915), 108 
N. E. 978, 981. 

Whether or not there is an im- 
plied waiver of a stipulation in a 
live stock transportation contract 
between a carrier and a shipper, 
limiting the time within which ac- 
tion should be sustainable there- 
under, is one of fact, to be deter- 
mined by the jury under proper in- 
structions. St. Louis, I. M. & S. 
Ry. Co. V. Patterson, (Okla 1916), 
156 Pac. 216. 

Where there is evidence only 



that the irregularity in a notice 
given was waived, and not that a 
legally sufficient notice of claim of 
loss required by the contract of 
shipment was given, the issue of 
waiver, and not of the giving of 
the notice required by the contract, 
should have been submitted to the 
Jury. Equity Elevator Co. v. Union 
Pac. Ry. Co. (Mo. 1915) 177 S. W. 
773. 

Where one shipped mules under 
a written contract whereby, in con- 
sideration of a reduced freight rate, 
he agreed to give written notice of 
any claim for damage to the stock 
within one day after delivery, and 
which provided that no agent of 
the company had authority to 
waive any provision of the contract. 
Judgment for injury to the ship- 
ment rendered on the theory that 
there had been a waiver by the 
station agent of the requirement 
as to giving written notice could 
not stand. McElvain v. St. Louis 
& S. F. R. Co. (Mo. 1915) 180 S. W. 
1018. 



VIII. 
DAMAGES RECOVERABLE 

1. Delay in Transporting. 

(a) Measure of Damages when no Market at Destination 

(b) Limitation of Liability. 

2. Expense of Tracing Goods. 

3. Damages for Partial Loss. 

4. Damages for Total Loss. 

(a) When there is no Market Value. 

(b) Persons Entitled to Damages. 

5. Limitations of Liability — In General, 
(a) In Case of Fire. 

6. Invoice Price Under Bills of Lading. 

7. Export and Import Shipments. 

8. Goods Hidden From View. 

9. Special Damages. 

10. Interest on Claims. 

11. Baggage. 

12. Punitive Damages. 

1. Delay in Transporting. No more vexatious question arises in 
the whole field of traffic law than the liability of the carrier for 
loss or damage arising from unreasonable delay in transit. This 
is particularly true because the carriers fight such claims more 
than any others. Many and ingenious have been the devices by 
which they have sought to escape damages for delay. The 
carriers are not to blame for scrutinizing claims for delay with 
extreme care, because such claims are the easiest for the ship- 
pers to make and the hardest for the carrier to disprove. In 
the case of live stock, for instance, it is well known that ship- 
pers induce the cattle to drink very freely before transportation. 
Confined in a close car this water passes thru their bodies with 
more or less rapidity and thus causes a natural shrinkage. Let 
the stock train be a trifle late and the live stock shipper im- 

12 
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mediately puts in a claim for shrinkage. It is for the very 
reason that there is a shrinkage of this kind naturally going 
on that the carrier of live stock is held to a strict and ex- 
peditious schedule. In the case of extremely perishable 
produce such as strawberries, which deteriorate very rapidly, 
if a train arrives a few hours late the carrier has placed it- 
self in a position where it must entertain a claim for dam- 
ages. It should be noted here with particular reference to 
what has been said in the foregoing, that a delay of not 
to exceed a couple of hours may really mean a delay of 24 
hours because by reason of this slight delay the shipper may miss 
a certain market. It is a well known fact that the best markets for 
perishable produce are over by an early hour in the morning. If 
a shipment of strawberries arrives just a few hours late, the 
shipment will have to lay over for the next market, which may 
mean a total deterioration, or a forced sale to bargain hunt- 
ers at a considerable loss. The most fruitful source of disa- 
greement on delay claims is the provision of the Uniform Bill 
of Lading in section 3 which reads as follows: "No carrier is 
bound to transport said property by any particular train or ves- 
sel, or in time for any particular market or otherwise than with 
reasonable dispatch, unless specific agreement endorsed hereon." 
Let a train be several hours late, and miss connections and im- 
mediately the freight claim agent will respectfully refer the 
claimant to this provision of the bill of lading and decline the 
claim. Yet this section, as a matter of fact, is really meaning- 
less in that it does not change the ruling of the common law, 
and does not relieve the carrier from liability for failure to 
promptly transport a shipment. At common law and as a mat- 
ter of general law throughout the United States it is held the 
duty of a carrier to transport all goods received with such rea- 
sonable dispatch as the character of the goods demand. Now 
the "character of the goods" means something more than their in- 
herent nature. It does not mean that because brick may not 
deteriorate for several months the carrier can side track 
a train load of brick until convenient to haul it. The nature of 
the use to which the commodity is to be put is of some import- 
ance; and the character of the business in which it is to be used. 
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as well as the method of conducting that business are all mat- 
ters to be taken into consideration. If brick, for instance, is sold 
on certain markets and fluctuates in price, it is the duty of the 
carrier to make those markets with reasonable dispatch. What 
is a reasonable time for transportation therefore depends upon 
a variety of considerations distinct from the mere inherent char- 
acter of the shipment itself. The character of the shipment it- 
self, however, that is, its liability to suffer deterioration during 
any period of transportation, no matter how short, is of prime 
importance, and it is for this reason that shipments of live stock 
and of perishable produce must be transported immediately and 
as expeditiously as possible. A rush in business does not ex- 
cuse the carrier for failure to do this, because it is its duty to 
provide facilities. On the big trunk lines, as a matter of fact, 
schedules are published under which it is shown that certain 
trains are supposed to make certain markets at certain times. 
While the publication of these schedules do not constitute a 
special contract with the railroad by which the railroad is an 
insurer to make such markets, as a practical proposition they 
are almost conclusive evidence before a jury as to what is a 
reasonable time for the transportation. By referring back to sec- 
tion 3, it will be found that it provides that the carrier is not 
bound to transport the property by any particular train or any 
l)articular market "otherwise than with reasonable dispatch." 
Now what is "reasonable dispatch" is a question for the jury to 
determine solely with reference to the facts and circumstances 
of each particular case. It, therefore, is evident that this provi- 
sion does not change the general rule. Considering the nature 
of the goods, it is not reaspnable dispatch for a railroad not to 
transport perishable produce immediately and to fail to reach 
a market which shippers are in the habit of reaching by a speci- 
fied time. If a shipment made from the same vicinity makes the 
market while a shipment on which a claim is filed does not, the 
carrier certainly is liable whether the delay is one-half an hour 
or five hours, if damage has actually occurred. While the ques- 
tion has long been settled by the almost unanimous weight of 
authority in the state courts, the Supreme Court of the United 
States has not had an opportunity to pass on the question until 
very recently. 
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The case of the N. Y. P. & N. R. R. Co. v. Peninsula Ex- 
change of Maryland, 36 Sup. Ct. 230,^ finally settles the dis- 
puted question of the correct construction to be given section 
three. The facts in the case were as follows: On May 26, 
1910, the Peninsula Produce Exchange of Maryland deliver- 
ed to the New York, Philadelphia & Norfolk Railroad Com- 
pany at Marion, Maryland, a carload of strawberries for 
transportation to New York City. The property was de- 
livered at destination some hours later than the customary time 
of arrival and suit was brought to recover damages for failure 
to make the market. On uie ground that by failure to make the 
market, the railroad did not transport with reasonable despatch, 
the shipper secured a judgment in the court of appeals of Mary- 
land, 122 Md. 215, 89 Atl. 433. An appeal was taken to the Su- 
preme Court of the United States on two questions, which were 
as follows: "(1) Does the Carmack Amendment impose on the 
'initial carrier' liability for delay occurring on the line of its con- 
nection without physical damage to the property? (2) Was 
the plaintiff entitled to recover because its shipment failed to ar- 
rive in time for the market of May 28th, when the regulations 
under which the shipment moved were published in tariffs duly 
on file with the Interstate Commerce Commission, and specific- 
ally provided: 'No carrier is bound to transport said property 
by any particular train or vessel, or in time for any particular 
market, or otherwise than with reasonable dispatch, unless by 
specific agreement endorsed hereon.' The Supreme Court held 
that under the Carmack Amendment the initial carrier was just 
as liable for damages due to delay on the line of a connecting 
carrier as for any other damage. Concerning the second ques- 
tion, that is, liability for failure to meet the market, the court 
said that it was the duty of the jury to award damages for fail- 
ure to transport with reasonable dispatch, and if the jury found 
that it was not reasonable dispatch to make the market on a 
certain date, they were justified in awarding damages for such 
failure. The Supreme Court, however, did not directly pass on 
what would be the correct measure of damages. It appeared that 
in the trial court a wrong measure of damages had been used, 

1. 240 U. S. 34, 60 L. Ed.— 
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but the case was not reversed on this account, because the state 
court held that the railroad had not been injured by using the 
wrong measure of damages, and the Supreme Court of the Unit- 
ed States held this aspect of the case involved no federal ques- 
tion. The correct measure of damages in case of a delay in 
transit which results in a decline in the value of the shipment on 
arrival, is, under the uniform bill of lading, the difference be- 
tween the invoice value of the shipment at the time and place 
of shipment, and the market value of the shipment upon arrival, 
plus the freight charges if prepaid. Irrespective of the bill 
of lading, the general rule as to the measure of damages aris- 
ing from negligent delay by a common carrier in the delivery 
of goods intended for sale in the market at point of destina- 
tion is the difference between the market value of the goods 
when they should have arrived and the value at time of de- 
livery.^% So it is said, the measure of damages to a ship- 



1J/2- Foster v. I. & G. N. Ry. Co., 
(Tex. 1915). 175 S. W. 762, 763. 

A shipment of cattle was neg- 
ligently delayed so that the cattle 
lo^ considerably in excess shrink 
age. The cattle brought the mark 
et price; the only loss suffered by 
the shipper being the lost weight 
Held that, as the measure of dam 
ages is the difference between the 
market vahie of the stock at the 
time and in the condition in which 
they were delivered and their val- 
ue if delivered in time, the ship- 
per could not, having recovered 
for shrinkage, also recover for loss 
in selling appearance, for that 
would allow a recovery of double 
damages for the same item. In- 
ternational & G. N. Ry. Co. v. 
Rhoden (Tex. 1915) 177 S. W. 984. 

Though the market price was 
higher on the day the shipment 
reached the point of destination 
than on the day it should have 
reached there, the carrier is not 



entitled to a judgment in its favor 
where the shipper sought recovery, 
not only for depreciation of the 
market, but on account of shrink- 
age of animals by reason of delay. 
Southern Kansas Ry. Co. of Texas 
V. Hughey (Tex. 1916) 182 S. W. 
361, 362. 

The measure of damages re- 
coverable by shippers of live stock 
for delay in transit was the differ- 
ence in the market value of the 
cattle on arrival at market and 
their market value when and in the 
condition in which they should 
have arrived, unless the carrier's 
negligence caused the shipment to 
be held over for market after ar- 
rival. International & G. N. Ry. 
Co. v. Landa & Storey (Tex. 1916) 
183 S. W. 384. 

In an action by shippers of live 
stock for delay in transit, where 
there was no. basis in the plead- 
ings for proof of shrinkage in 
weight after the shipment's late 
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mcnt of cattle is the same, irrespective of whether they are 
shipped for pasturage or to be placed upon the market; that 
is, the difference between their market price in the condition 
they were delivered, and what their market price would 
have been at destination if proper care had been exercised 
during their shipment. In such cases, however, the carrier 
has a right to show, if such be the fact, that the cattle, al- 
though injured en route, soon thereafter recovered from their 
injuries, so that the jury could properly estimate the amount 
of damages sustained.^ And it has been held in an action 
for injury to live stock where it is shown that the shipment was 
in good condition when delivered to the carrier and injured upon 
arrival at destination, it is proper for the shipper to show their 



arrival, or for the decline in the 
market for which the cattle were 
held over, the court erred in sub- 
mitting such matters to the jury, 
as well as an item for additional 
feed, as recovery should have been 
confined to the damages suffered 
by reason of the shrinkage in 
weight on account of the cattle's 
failure to arrive before a time 
which, though late, was neverthe- 
less early enough to make a mark- 
et before the one at which they 
were actually sold. International 
& G. N. Ry. Co. V. Landa & Storey 
(Tex. 1916) 183 S. W. 384. 

Irrespective of any provision 
which might be in the bill of lad- 
ing the measure of damages in 
cases of delay is well stated in 
Michie on Carriers, p. 637, as fol- 
lows: "That the measure of dam- 
ages for delay in the delivery of 
goods by a carrier is the differ- 
ence between their value when 
actually delivered and what they 
would have been worth upon sea- 
sonable delivery, is the usual, but 
not the universal rule. In addition 
to this difference in market value, 
the carrier will be liable also for 
such other and incidental damages 
as naturally and proximately flow 



from the delay, and for such as 
reasonably might have been ex- 
pected to be within the contem- 
plation of the parties when th« 
contract of carriage was entered 
into as the probable result of Br 
breach of it. The carrier is lia- 
ble for such damages as are the 
natural result of the delay, and 
for such as reasonably might have 
been expected to be within thei 
contemplation of the parties when 
the contract of carriage was entei^ 
ed into as a probable result of a 
breach of it. While the carrier 
is prima facie only liable for the 
natural and ordinary consequences 
of the breach of contract by delay; 
but where, at the time of enter- 
ing into the contract, both parties 
knew and contemplated that if 
such breach is committed some 
injury will occur in addition to the 
natural and ordinary consequences 
of the breach, the carrier will be 
liable to give compensation or 
damages on the occurrence of the 
injury. 

T. M. Ry. Co. V. King, (Tex. 
1915). 174 S. W. 336. 337; T. & P. 
Ry. Co. V Martin Bros. (Tex. 1915) 
175 S. W. 707.708; Rogers v T. & 
P. Ry.. (Tex. 1914), 172 S. W. 1117. 
1119. 

2. Houston & T. C. R. Co. v. 
Lindsey. (Tex. 1915). 175 S. W. 
708, 709, 710. 
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market value at destination although there was no evidence to 
show what the condition at destination would have been if they 
had been transported with ordinary care.^ So where a shipment 
of cattle was improperly handled in transit and part of the cattle 
was sold in one market and part in another market at another 
town, evidence of what the cattle would have been worth at one 
of the markets had they been properly handled is admissible 
as to the cattle sold there.^ In order to establish a market value 
at the place of delivery it is necessary to show that like cattle 
had been bought and sold there in sufficient quantity and often 
enough to establish a market value.^ So it has been said that 
if from the market value of a commodity at destination the 
freight to that point, added to the cost of converting the commo- 
dity into cash, be deducted, the resulting balance will show with 
reasonable certainty the value of the commodity at the point 
from which the shipment moved. ^ On the other hand it has 
been stated that a carrier is, strictly speaking, not an insurer 
at all, but a bailee for hire which, in that capacity, has statutory 
as well as common-law obligations for the safety of property 
committed to its charge. Cases may arise where elements other 
than the amount of damages which might be recovered, as, for ex- 
ample, the degree of care required and the value of the service 
to the shipper, would have a substantial bearing upon the reason- 
ableness of rates graded according to value, as well as of other 
rates. ^ Stock should reach the market in time to be watered 
and fed before being offered for sale, and hence, where there was 
no time for this before the market closed after the delivery at 
destination on the dav the cattle were to be sold, the carrier was 
liable for loss due to decline in the market on the following day.^ 

3. Kansas City M. & O. Ry. Co. 7. Iowa Railroad Commission- 
V. Cave, (Texas 1915), 174 S. W. ers v. A. T. & S. F. Ry. Co., 36 I. 
872, 873. C. C. 79, 84. 

4. T. & P. Ry. V. Graham & g. Railway Co. v. White, 120 
Price, (Tex. 1915), 174 S. W. 297. s. W. 1128; Railway Co. v. Wells. 
298. Nash & Nash, 153 S. W. 659; Tex- 

5. G. H. & S. A. Ry. Co. v. Pat- ag Midland R. R. v. Becker & Cole, 
terson. (Tex. 1915), 173 S. W. 273. 171 s. W. 1024. Texas Midland H. 
274. R. V. Fogleman, (Tex. 1915), 172 

6. Lamb v. W. H. Mitchell & g, y/^ 5go. 

Co.. (Ga. 1915), 84 S. E. 213. 
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Where a shipment of beans spoiled as a result of the negligent de- 
lay of the carrier, is sold by it and the proceeds retained by it and 
the only measure of damages appearing in the case is the invoice 
price of the same at the place of delivery, such price may be taken 
as the correct measure of damage.^ If a carrier's agent made an 
emphatic and positive statement to a shipper who was tracing 
his goods that the shipment was lost, and could not be found, 
that induced the shipper to act on this assertion, and he did, 
and procured other goods, then it was for the jury to deter- 
mine whether he had been damaged under the particular 
circumstances. It is true, where goods reach their destina- 
tion in a damaged condition, it is the duty of the consignee 
to receive and sell them at the nearest market price, deduct 
the amount from the value ojf the goods, and file a claim 
against the carrier for the balance; but where the value of the 
goods in their damaged condition is so small that it would be 
probably consumed in the handling, a judgment for their full 
value may be sustained.^^ So where the consignee of house- 
hold goods has been informed that such goods have been lost 
in transit and thereupon purchases new goods, it is a question for 
a jury to say whether upon the original shipment being dis- 
covered and tendered to the consignee, he has a right to refuse to 
accept it since the amount such goods did bring would be 
too small to justify the handling of them.^^ Where by terms 
of a contract goods were sold "Draft with B. L. payable up- 
on arrival and examination of goods," it follows that, the 
seller having consigned the goods to shipper's order, and 
having neither endorsed nor transferred the bill of lading 
to the buyer, and the draft being made payable after the ar- 
rival and examination of the goods, the latter did not have any 
title to the goods until the conditions prescribed by the seller 
had been complied with by it. The goods having been delayed 
in transportation, for an unreasonable length of time, under 

9. Lyons v. Grand Trunk Ry. 1914 A, 64; Givens v. Seaboard Air 
Co. of Canada, (Mich. 1915), 152 Line Ry. Co., (S. C. 1915), 86 S. 
N. W. 88, 89. E. 24, 25. 

10. McGrath Bros. v. C. & W. n. Givens v. Seaboard Air Line 
C. Ry.. 91 S. C. 552, 75 S. E. 44, Ry. Co., (S. C. 1915), 86 S. E. 24, 
42 L. R. A. (N. S.), 782, Ann. Cas. 25. 
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this provision of the contract the buyer had a right to rescind 
the contract of sale, and the remedy of the seller or consignor 
should have been against the railroad company for its failure to 
deliver the goods within a reasonable time.^^ \ shipper ot 
cotton suing for unreasonable delay in transportation, who 
ordered cotton to be compressed in transit, has the burden 
of showing that the delay was not due to the compression 
of the cotton. 13 And where he relies on the regulation of a State 
Railroad commission that cotton can not be held longer than 
five days for compression, must offer such regulation in evidence, 
as the state courts will not take judicial notice of it.^* Be- 
fore a terminal carrier can be held for damages for delay, 
the claimant must show that the delay complained of was due to 
the default of such carrier. The fact that the initial carrier was 
guilty of delay does not raise the presumption that the terminal 
carrier was similarly in default.^^ And a verdict of a jury holding 
a carrier guilty of negligence by unreasonable delay will not be 
set aside by the trial court where the facts are in dispute.^* 
It is the settled law in some states ^hat as soon as a vendor 
delivers property to a carrier consigned to a vendee the title 
l)asses to the vendee, and for any delay in shipment the vendee's 
remedy is against the carrier.^'' But a suit for unreasonable delay 
in the transportation of cotton is not well founded where it ap- 
pears that the cotton is worth more on arrival at destination than 
it would have been worth at the time it should have arrived.^** 
Sometimes loss happens to goods other than perishable pro- 



12. Cochran v. Chetopa Mill & 
Elevator Co.. 88 Ark. 343. 114 S. 
W. 711; Isbell-Brown Co. v. Ste- 
vens Grocer Co., (Ark. 1915), 175 
S. W. 1158, 1159. 

13. Stevens & Russell v. St 
Louis Southwestern Ry. Co. (Tex- 
as 1915), 178 S. W. 810. 813. 

14. Stevens & Russell v. St. 
Louis Southwestern Ry. Co., (Tex- 
as 1915). 178 S. W. 810, 813. 

15. Southern Ry. Co. v. Renes 
(Ala. 1915), 68 So. 987, 989. 

16. Cincinnati, N. O. & T. P. 



Ry. Co. V. Myers, (Ky. 1915), 178 
S. W. 1038. 

17. Brownfield v. Dudley E. 
Jones Co., 98 Ark. 495, 136 S. W. 
664; Roberts Cotton Oil Co. . v. 
Grady, 105 Ark. 53, 150 S. W. 150; 
Templeton v. Equitibble Mfg. Co., 
79 Ark. 456, 96 S. W. 188, 116 Am. 
St. Rep. 88; Isbel-Brown Co. v. 
Stevens Grocer Co., (Ark. 1915), 
175 S. W. 1158, 1159. 

1& Stevens & Russell v. St. 
Louis Southwestern Ry. Co., (Tex- 
as 1915), 178 S. W. 810, 814. 
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ducc or live stock because of delay in transportation. So it has 
been stated that the reasonable value of the use of household 
goods may be recovered as an element of damage for delay in 
transportation.^^ 

Where a carrier unreasonably delayed in transit an automobile 
engine sent to a factory for repairs, the shipper is entitled to re- 
cover the fair rental value of such engine during the unreason- 
able delay.^^ With relation to other shipments it has been held 
the measure of damages for an unreasonable delay is the 
difference between the value of the property shipped when 
delivered and when it should have been delivered.^i When 
there is no difference in the intrinsic value of the property on the 
two dates, but only a loss of the value of the use of the article 
shipped, viz., its rental value, unless the claimant is entitled to 
recover for loss of prospective profits, his recovery would be 
nominal.22 

1. (a) Measure of Damages When No Market at Destination. 

However, cases arise w^here there is no market at original 
destination but the shipment must be diverted to another 
market. In an action for loss and damages to a shipment of 
peaches, diverted at original destination, it was contended that 
the verdict was excessive, for the reason that Burlington was 
the point of destination, and the condition of the market there 
should be the sole test. There was no market for the peaches 
there and owing to improper icing the shipment could not 
stand a further journey. It was said the shipper was en- 
titled to recover an amoifnt which would compensate him 
for the difference between what he would have realized 
for the peaches at the point of destination, if the car had been 

19. L. & N. R. Co. V. Cheat- sey v. Memphis & Little Rock R. 
wood. (Ala. 1915). 68 So. 720, 722. Co.. (C. C). 13 Fed. 330; Milne v. 

20. Armstrong v. C. M. & St. I>ouglass (C. C). 17 Fed. 482; In 
P. Ry. Co.. (S. D. 1915). 152 N. W. ^^ l^^}^^^^! °' Peterson. (C C), 



e96, 697. 



21 Fed. 885; Central Trust Co. v. 

Savannah & W. R. Co., (C. C). 69 
21. Sherman v. Hudson R. R. R. p^^ ^33 

>^ 64 N. T. 254; Katz v. Cleveland 22. Detmer-Wallen Co. v. D. L. 
O. ft St K R. R. Co.. 46 Misc. & w. R. Co., 153 N. Y. S.. 288, 
p. 259, 91 N. Y. Supp. 720; Bus- 289. 
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properly iced, less the market value in the damaged condi- 
tion. Treating Burlington as the point of destination, it 
docs not necessarily follow that the state of that market on the 
date the peaches reached there was the sole test, for if there was 
no satisfactory market there the shipper was entitled to carry 
his products to some other available market.^^ The mere fact 
that the Burlington market was in such condition that the fruit 
could not have been advantageously disposed of, even if it reach- 
ed there in good condition, does not deprive the shipper of the 
privilege of taking the fruit to another market, which would 
have been available to him if the car had been properly iced so 
as to stand a longer journey. It is unimportant whether there 
was a contract for the diversion of the car or not, for the reason 
that the shipper had the right to reship his stuff from Burlington, 
so as to reach a better market. It is said the real question in 
the case, so far as the amount of damages is concerned, is wheth- 
er or not the car of fruit would have reached the best available 
market if it had been properly iced, and whether or not the 
failure of the carrier to ice the car according to the contract had 
deprived the shipper of that market. If it did, then he is entitled 
to the difference between the market value of the fruit in the con- 
dition in which it would have been if it had been properly iced, 
and the market value in its damaged condition.^* 



23. St. Louis L M. & S. Ry. Co. 
V. Tilby, (Ark. 1915). 174 S. W. 
1167, 1170. And see. Grand Tower 
Ry. Co. V. Phillips, 23 How., (U. 
S.), 471. 

24. St. Louis. L M. & S. Ry. Co. 
V. Tilby, (Ark. 1915). 174 S. W. 
1167, 1170. 

In an action against an express 
company for delay in transporting 
a piano for a showman, the ship- 
per's testimony as to the difference 
in his earnings at C. to which the 
piano was shipped, without it. and 
the average earnings in towns of 



approximately the same size and 
under the same conditions as C. 
was admissible to show actual 
damages. Piero v. Southern Ex- 
press Co. (S. C. 1916) 88 S. E. 269. 

The general rule is that in case 
of a loss of the goods the measure 
of damages recoverable by the 
shipper is the market value of the 
goods at point of destination, with 
interest from the time they should 
have been delivered, less the 
amount of the freight charges due 
for their transportation. 

Railway v. Portrait Co. (Ga. 
1905), 49 S. E. 727. 
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1. (a) Limitation of Liability in Case of Delay. It has been held 
that a limitation in the bill of lading, whereby the shipper waives 



Railway v. Supply Co. (Ga. 1906) 
54 S. E. 530. 

Blackmer v. The Railway (Mo. 
1903), 73 S. W. 913. 

Railway v. Rines & Co. (Tex. 
1905), 84 S. W. 1092. 

Railway v. Dougherty, 7 App. D. 
C. 378. 

Silverman v. Railway, 26 So. 447. 
Armistead v. Railway ^^2 So. 456. 
Peterson v. Railway, 103 N. W. 

t621.s 
RaHway v. Dishman, 85 S. W. 319. 

Railway v. Stock & Sons, 51 S. 
E. 161. 

Ency. of Law & Procedure, Vol. 
5, p. 373, et seq. 

Hutchinson on Carriers, 3rd Ed., 
Sec. 1360. 

Moore on Carriers, 2nd Ed., p. 
592. 

If there is no market at the 
place where the goods are to be 
delivered, their value at the near- 
est market less the cost of trans- 
portation thereto, is to be taken as 
the measure of the shipper's recov- 
ery. 

Ency. of Law & Procedure, Vol. 
5, p. 375 et seq. et 381, and 
cases cited. 

When the goods are merely dam- 
aged and all are delivered in the 
damaged state, the measure of 
damages is the same as in case of 
a total loss, except that the carrier 
is entitled to have deducted the 
fair value at the time and place of 
delivery of the goods in their dam- 
aged state. 



Ency. of Law & Procedure, Vol. 
VI. 5, p. 382. 

Hutchinson on Carriers, 3rd EkI., 
Sec. 1362. 

The United States Supreme 
Court in The Queen of the Pacific, 
180 U. S. 49, held that goods sold 
by auctiod in a great mart of com- 
merce is a proper method of de- 
termining the value of goods dam- 
aged in the hands of a carrier. 
Furthermore, not only is the meas- 
ure of damages the market .value 
at the nearest available market, 
but it must be for the goods in the 
quantities sold. 

Grand Tower Co. v. Phillips, 23 
How 471. 

Kilpatrick v. Whitmer & Sons, 

118 App. Div. N. Y. 98. 
Stecker v. Weaver Coal & Coke 

Co., 116 App. Div. N. Y. 773. 

Wehle V. Haviland et al, 69 N. 
Y 446. 

Marshall v. Clark, 78 Conn. 11. 

Johnson & Thornton v. Allen & 
Jemison, 78 Ala. 382. 

Hewson-Herzog Supply Co. v. 
Minn. Brick Co., 57 N. W. 129. 

Tuttle Chapman Co. v. Coaldale 
Fuel Co., 113 N. W. 827. 

Yellow Poplar Lumber Co. v. 
Chapman, 74 Fed. 444. 

O'Gara v. Ellsworth, 83 N. Y. S. 

121. 
Railway v. Payne, 38 S. W. 366. . 

In Grand Tower Company v.. 
Phillips, 23 Wall 471, the court 
said, page 480: 

"The true rule would seem to 
be to allow the plaintiffs to show 
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the right to claim damages for delay in a shipment of livestock 
occurring before the execution of the contract, is valid.^^ 

2. Expense of Tracing Goods. Since questions sometimes 
arise as to whether the expense of telegraphing for goods and 
tracing them in various ways can be received as damages, 
it may be of interest to note a recent case. In this case it 
was stated that where goods have not been lost or destroyed 
during transportation, but are delivered in a depreciated con- 
dition attributable to causes for which the carrier is responsible, 
the measure of damages is the difference, after deducting the cost 
of transportation, between their value as -actually deliver- 
ed and as they should have been delivered, and with such 
other damages as have naturally and proximately resulted 
from the injury. Under the latter head, the owner would 
be entitled to recover for reasonable expenses in seeking 
to reclaim the goods, or in restoring them to their former 
condition, or endeavoring to reduce the loss to its lowest 
amount. And interest could be allowed by the jury. If the goods 
had been restored to their original value by the repairs, the meas- 
ure of damages would, of course, be the reasonable cost of the 



the price they would have had to 
pay for coal in the quaatities 
which they were entitled to re- 
ceive it under the contract, at 
the nearest available market 
where it could have been ob- 
tained. The difference between 
such price and the price stipu- 
lated for by their contract, with 
the addition of the increased ex- 
pense of transportation and 
hauling, if any, would be the 
true measure of damages." 
25. Cox V. St. L. & S. F. R. Co. 
(Mo. 1915), 174 S. W. 127. 

Where, in an action against a 
carrier for negligent delay in an in- 
terstate shipment of live stock, it 
is shown that the shipment was un- 
der a 'special written contract 
signed by the shipper and based 



upon a reduced rate, made in con- 
sequence of the terms of such con- 
tract, and that such rate had been 
published and filed with the Inter- 
state Conunerce Commission, in 
accordance with the federal laws 
and the regulations of such Com- 
mission, held, that in the absence 
of proof of such fraud, oppression, 
attempted rebating, or unlawful 
billing, as would avoid the con- 
tract, that the terms of such con- 
tract governed the liability of the 
carrier, and that the failure by the 
shipper to comply with certain pro- 
visions thereof where such provis- 
ions are not shown to be unreason- 
able in the particular case, will 
avoid the liability of the carrier. 
St. Louis & S. F. R. Co. v. Taliafer- 
ro (Okla. 191o) 156 Pac. 359. 
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repairs; if not fully restored, then the reasonable cost of re- 
pairs plus the difference in value of the articles as restored and 
their original value.2« But in an action for damages for delay 
in the delivery of a trunk, there can be no recovery for expenses 
incurred in tracing the trunk, without evidence from which it 
can be inferred that such expenses were reasonable or neces- 



sary 



27 



3. Damages for Partial Loss. It may be stated as 
a rule which has very generally received judicial ap- 
proval, that where there is a partial loss to a ship- 
ment shipped under an agreed valuation, the carrier is al- 
ways liable for such loss up to the agreed value even if the 
shipment in its entirety as damaged is worth more than the 
limited liability. Thus the stipulation in a contract of Hve 
stock shipment that the value of each animal does not exceed 
$100, and the carrier's liability for any loss or damage shall not 
exceed such valuation, does not prevent recovery where an ani- 
mal is after its injury worth $100, but merely limits to such 
amount the recovery of damages measured by the ordinary rule 
of difference in market value with and without the injury.28 



26. H. W. Little & Co. v. A. C. L. 
R. Co., (N. C. 1915), 85 S. E. 18, 
19. 

But sucn expenses must be al- 
leged and paid. 6 Cyc. 452. Southern 
Ry. Co. V. Webb, 143 Ala. 304, 39 S. 
262, 111 Am. St. Rep. 45, 5 Ann. 
Cas. 97; L. & N. R. R. Co. v. 
Cheatwood, (Ala. 1915), 68 So. 720, 
721. 

28. Illinois Cent. R. Co. v. H. E. 
Wilson & Co.. (Tenn. 1915). 176 S. 
W. 1036; N. & W. Ry.v Steele (Va. 
1M6) 86 S. B. 124; Ficklin v. Wa- 
bash Co. 117 Mo. App. 211, 93 S. 
W. 861; Stames v. L. & N. Ry. 
n Tenn. 516, 19 S. W. 675; C. of 
Ry. v. Broada, (Ala. 1914), 67 
487. 
Tnder a contract for the carriage 
■mttle limiting the carrier's liab- 
ty. to the valuation declared by 



the shipper, the rate charged be- 
ing based on such valuation, the li- 
ability was not based on such valu- 
ation, but only limited to such val- 
uation, and the measure of dam- 
ages was the amount of actual 
damages from the carrier's negli- 
gence, in no case to exceed the 
sum stipulated. Greening v. Chi- 
cago & N. W. Ry. Co. (Mo. 1916) 
183 S. W. 1121. 

Where bill of lading for an inter- 
state shipment of live stock, in con- 
sideration of reduced rate, limited 
the liability of the carrier to $100 
for each horse or mule, such limita- 
tion does not, where horses and 
mules were injured, preclude re- 
covery of damages, although the 
animals, despite the injury, were 
worth more than $100 a head. 
Washington Horse Exchange v. 
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4. Measure of Damages for Total Loss. A common carrier is an 
insurer of inanimate freight, save against the act of God or the 
public enemy, and is an insurer, too, with respect to live stock 
in his custody for transportation, save against the act of God, 
the public enemy, the carelessness of the shipper, or the vicious 
propensities of the animals themselves. This being true, the 
carrier is required to deliver the goods intact, except as above 
stated, and in event of his failure he is required to respond for 
such value (and interest in some States) thereon from the time 
the delivery should be made at the point of destination. This 
is true, too, where the goods have not been lost or destroyed, 
but are delivered only in a depreciated condition attributable 
to causes for which the carrier is responsible. Even in such 
cases the measure of damages is the difference, after deducting 
the cost of transportation, between their value as actually 
delivered and as they should have been delivered, including in- 
terest if allowable under the state law.^^ 



LouisviUe & N. R. Co. (N. C. 1916) 
87 S. E. 941. 

A contract of shipment of live 
stock, agreeing that the value of 
the live stock should not exceed 
$30 per head, and that in no event 
should the carrier's liability exceed 
$1,000, permits the shipper to re- 
cover actual damage up to the 
amount named, and not merely the 
proportion of the amount named 
which the damage bears to the ac- 
tual value of the stock. Castner 
V. Oregon-Washington R. & Nav. 
Co. (Wash. 1916) 155 Pac. 167. 
Cincinnati N. O. & T. P. Ry. Co. 
V. Smith & Johnston (Ky. 1915) 
176 S. W.. 1013, 1014. 

But it also has been held that 
•jnder a contract for interstate car- 
riage of horses, conditioned, in 
consideration of the lower tariff, 
• bat the carrier assumed liability 
ro the extent of the recited agreed 



valuation, the shipper is not en- 
titled to recover the entire loss, be- 
cause less than the amount limited 
nor is the carrier free from liabil- 
ity because the horses in their in- 
jured condition are worth more 
than the agreed valuation, but the 
shipper is liable for such propor- 
tion of the actual loss as the de- 
clared valuation bears to the ac- 
tual value. Frank v. Michigan 
Cent. R. R. Co., 154 N. Y. S., 701. 
And see Ehiplon Silk Co. v. L. V. 
R. R. 223 Fed. 600. 

27. Lichterman v. Barrett, 157 
N. Y. S. 882, 883. 

* 29. 3 Hutchinson on Carriers, 
(3rd Ed), 1362; Humphreys v. St. 
Louis & G. Ry. Co., (Missouri 
1915), 178 S. W. 233, 236. 

The measure of damages for in- 
jury negligently inflicted on live 
stock during transportation is the 
market value at the place of de- 
livery of those killed or rendered 
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4. (a.) When There is no Market Value. The measure of dam- 
ages for the failure of a common carrier to deliver goods 
is the value of the goods at the time and place of destination 
in the condition in which they should have been deliver- 
ed, and the owner is entitled to recover such value, less the 
charges for transportation and delivery.*^ However, under 
section three of the Uniform Bill of Lading the measure of dam- 
ages is the invoice price to the consignee at the time and place 
of shipment.^^^ But in the absence of a market value for a ship- 
ment, its intrinsic value would be the proper measure, and in 
such case evidence of the price paid therefor would be admiss- 



worthless, and the measure of 
damages for those injured, but not 
killed or rendered worthless, is the 
difference between their market 
value as delivered and what it 
would have been had they been 
handled with proper care. Hoven- 
camp v. Union Stockyards Co. 
(Tex. 1915) 180 S. W. 225. 

I n an action brought against the 
carrier at the point of destination 
for the loss of goods destroyed aft- 
er acceptance at the place of ship- 
ment, the measure of damages is 
properly the value of the goods at 
destination. Canadian Pac. Ry. Co. 
V. Wieland, 226 Fed. 670. 

In an action for injury to a ship- 
ment of live stock, the measure of 
damages is the difference between 
the market value of the animals 
upon their arrival at destination 
and what would have been their 
value at the destination, had they 
been transported with ordinary 
care and dispatch. Texas & P. Ry. 
Co. V. De Long (Tex. 1915) 176 S. 
W.. 874. 

Where, in an action against a 
stockyards company for negligent 
injury to stock, the undisputed ev- 



idence showed that some of the 
animals were badly injured and 
some in a dying condition when re- 
ceived by defendant, the measure 
of damages, except as to those 
which died, was the difference be- 
tween the market value at destina- 
tion in the condition they were in 
when received by the stockyards 
company from the railroad com- 
pany and the market value when 
delivered to plaintiff, and, as to 
those which died, the stockyards 
company, though not liable for 
those dying as the proximate result 
of injuries inflicted during trans- 
portation, being liable for the mar- 
ket value at destination of those 
dying from its own negligence. 
Hovencamp v. Union Stockyards 
Co. (Tex. 1915) 180 S. W. 225. 

30. Meek v. U. P. R. Co., (Kans. 
1915), 147 Pac. 1112. 

The measure of damages for in- 
juries to cattle shipped for pastur- 
age is the same as for injuries to 
those shipped to market for sale. 
Pecos & N. T. Ry. Co. v. Holmes 
(Tex. 1915) 177 S. W. 505. 

30/2. Coleman v. N. Y. N. H. & 
H. R. R. R., (Mass. 1913). 102 N. E. 
92, 94-. 
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ible as a circumstance to be considered in determining such 
value. ^^ Therefore in an action to recover, for the loss of an ar- 
ticje which had no market value, the measure of damages should 
be the value of the article to the plaintiff, and, in ascertaining this 
value, inquiry may be made into the constituent elements and tho 
cost to the plaintiff of producing the article. Ordinarily, where 
property has a market value that can be shown, such value is 
the criterion by which actual damages for its destruction or loss 
may be fixed. But it may be that property destroyed or lost has 
no market value. In such state of the case, while it may be that 
no rule which will be absolutely certain to do justice between the 
parties can be laid down, it does not follow from this, nor is it 
the law, that the plaintiff must be turned out of court with nomi- 
nal damages merely. Where the article or thing is so unusual 



31. G. H. & S. A. Ry. Co. v. Pat- 
terson, (Tex. 1915), 173 S. W. 273, 
274. 

In an action for injuries to a 

shipment of horses, evidence of 
their actual value at the point of 
destination is admissible, where it 
did not appear that they had any 
market value at such point. Texas 
& P. Ry. Co. V. McMillen (Tex. 
1916) 183 S. W. 773. 

In such case, evidence that the 
shipment had a good run after be- 
ing delivered by defendant to the 
connecting carrier is admissible 
tending to show that the loss oc- 
curred while the horses were in de- 
fendant's custody. Texas & P. Ry. 
Co. V. McMillen (Tex. 1916) 183 S. 
W. 773. 

In such case, though the defend- 
ant railroad company limited its 
liability to damages occurring on 
its own line, and though the ship- 
ment was an interstate one, it was 
liable for damages caused by its 
negligence, though such damages 
did not develop until after the ani- 



mals were delivered to the connect- 
ing carrier. Texas & P. Ry. Co. v. 
McMillen (Tex. 1916) 183 S. W. 773. 

Where hogs died in transit, the 
measure of damages is their mark- 
et value at point of destination, or, 
in case there was no market value, 
their intrinsic value at such point. 
Southern Kansas Ry. Co. of Texas 
V. Hughey, (Tex. 1916) 182 S. W. 
361. 

In an action against a carrier for 
the conversion of freight, evidence 
as to the condition and value of 
the property when it was stored 
with a furniture company four 
months before shipment and eight 
months before the conversion, and 
that the goods were so well crated 
and packed that the carrier waived 
its usual rule requiring payment of 
freight in advance, is sufficient to 
raise the presumption that the val- 
ue continued the same at the time 
of conversion as at the time of 
storage. Whitley v. Gulf C. & S. 
F. Ry. Co. (Tex. 1916) 1^3 S. W. 



36. 
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in its character that market value cannot be predicated of it, its 
value, or the claimant's damages, must be ascertained in some 
other rational way, and from such elements as are attainable.^^ 
And where damage is certain, but the amount is uncertain, a 
recovery may be had, including loss of prospective profits, al- 
though the amount of such loss is uncertain.^^ So a mechanic 
who has constructed a model plow on which he had secured 
a patent and which had no market value, can recover from a 
carrier which had lost the same in transit, the value of the 
materials furnished and the work done by others on the model. ^^ 
In determining damages for the conversion of freight by a 
carrier, secondhand household fixtures are regarded as hav- 
ing no recognized or fixed market value, but the court should 
consider the original cost of the property, the manner in which 
it has been used, its general condition and quality, its age. etc.^^ 

4. (b.) Persons Entitled to Damages. Some questions have 
arisen as to who is entitled to maintain an action for loss to a 
shipment. The courts have held that the consignee is prima 
facie entitled to maintain such action, also that a commission 
merchant who has such goods for sale has such an interest in 
them as entitles him to bring suit. Of course, the owner al- 
w-ays has this right. 

5. Limitation of Liability in General. For many years, if not, 
indeed, from the origin of railroad transportation in this coun- 
try, common carriers by railroad have sought, by provisions in 
shipping contracts, bills of lading, tariff publications, etc., to 
limit their common-law liability, not only as insurers against loss 
or damage to property received by them for transportation, but 
also as tort-feasors for loss or damage caused by their negli- 
gence. One method was by a so-called release, executed by ship- 
per and carrier, and intended to be eflfective whether the loss or 
damage was due to negligence of the carrier or to other causes. 
The courts in different jurisdictions have differed as to the va- 
lidity of such limitations and they have been the subject o\ k\^is- 

32. St. L. I. M. & S. Ry. v. Da- 34. St. L. I. M. & S. Ry., (Ark. 
gue, (Ark. 1915). 176 S. W. 138, 1915), 176 S. W. 138. 139. 

13». 35. Whitley v. Gulf, C. & S. P. 

33. Detmer-Wallen Co. v. D. L. Ry. Co., (Tex. 1916) 183 S. W. 36. 
ft W. R. Co., 153 N. Y. 287, 289. 
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lation in some of the states. By adoption of the "Carmack 
Amendment," so called, to the act to regulate commerce, approv- 
ed June 29, 1906, Congress provided that a common carrier re- 
ceiving property for transportation from a point in one state 
to a point in another state should issue a receipt or bill of lading 
therefor and be liable to the lawful holder thereof for any loss, 
damage, or injury to such property caused by it or by any com- 
mon carrier to which such property might be delivered, or over 
whose lines such property might pass, and declared that no con- 
tract, receipt, rule, or regulation should exempt such common 
carrier from the liability thereby imposed. It was provided that 
nothing in that amendment should deprive any holder of such 
receipt or bill of lading of any remedy or right of action which 
he had at that time under existing law. Since that time, begin- 
ning in 1913, with Adams Express Co. v. Croninger, '226 U. S. 
491,35% the Supreme Court of the United States has decided in a 
number of cases, all of which followed Hart v. P. R. R., 112 U. 
S. 331, that where the shipper has his choice of two rates, the 
higher carrying unlimited carrier's liability, and in "a fair, just, 
and reasonable agreement" declares or agrees that the value of 
his shipment is a certain sum and thereby secures a reduced trans- 
portation rate, he is bound by that declaration or agreement, es- 
topped from claiming or recoverying more than that value in case 
of loss of or damage to the property, and conclusively presumed 
to have known the governing tariff. On March 4, 1915, the fol- 
lowing act, amendatory of the act to regulate commerce, and 
called the Cummins amendment, was approved : Be it enacted 
by the Senate and House of Representatives of the United States 
of America in Congress assembled, that so much of section seven 
of an act entitled "An act to amend an act entitled, 'An act to reg- 
ulate commerce," approved February 4th, eighteen hundred and 
eighty-seven, and all Acts amendatony thereof, and to enlarge the 
powers of the Interstate Commerce Commission," approved June 
twenty-ninth, nineteen hundred and six, reads as follows, to- 
wit: "That any common carrier, railroad, or transportation 
company receiving property for transportation from a point in 
one state to a point in another State shall issue a receipt or a 

35/2- 57 L. Ed. 314, 33 Sup. Ct. 148. 
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bill of lading therefor, and shall be liable to the lawful holder 
thereof for any loss, damage, or injury to such property caused 
by it or by any common carrier, railroad, or transportation com- 
pany to which such property may be delivered, or over whose 
line or lines such property may pass, and no contract, receipt, 
rrle, or regulation shall exempt such common carrier, railroad, 
oi transportation company from the liability hereby imposed: 
Provided, that nothing in this section shall deprive any holder 
of such receipt or bill of lading of any remedy or right of action 
which he has under existing law," be, and the same is hereby, 
amended so as to read as follows, to wit : 

**That any common carrier, railroad, or transportation com- 
p?ny subject to the provisions of this Act receiving property for 
transportation from a point in one State or Territory or the Dis- 
trict of Columbia to a point in another State, Territory, District 
of Columbia, or from any point in the United States to a point 
in an adjacent foreign country shall issue a receipt or bill of lad- 
ing therefor, and shall be liable to the lawful holder thereof for 
any loss, damage, or injury to such property caused by it or by 
any common carrier, railroad, or transportation company to 
which such property may be delivered or over whose line or lines 
such property may pass within the United States or within an 
adjacent foreign country when transported on a through bill 
of lading, and no contract, receipt, rule, regulation, or other lim- 
itation of any character whatsoever, shall exempt such common 
cairier, railroad, or transportation company from the liability 
hereby imposed ; and any such common carrier, railroad, or trans- 
portation company so receiving property for transportation from 
a point in one State, Territory, or the District of Columbia to a 
point in another State or Territory, or from a point in a State or 
Territory to a point in the District of Columbia, or from any 
point in the United States to a point in an adjacent foreign coun- 
try, or for transportation wholly within a Territory shall be 
liable to the lawful holder of said receipt or bill of lading or to 
any party entitled to recover thereon, whether such receipt or bill 
of lading has been issued or not, for the full actual loss, damage, 
or injury to such property caused by it or by any such common 
carrier, railroad, or transportation company to which such pro- 
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peity may be delivered or over whose line or lines such property 
may^ pass within the United States or within an adjacent foreign 
country when transported on a through bill of lading, notwith- 
standing any limitatipn of liability or limitation of the amount of 
recovery or representation or agreement as to value in any such 
receipt or bill of lading, or in any contract, rule, regulation, or in 
any tariff filed with the Interstate Commerce Commission ; and 
any such limitation, without respect to the manner or form in 
which it is sought to be made is hereby declared to be unlawful 
and void ; Provided, however, that if the goods are hidden from 
view by wrapping, boxing, or other means, and the carrier is 
not notified as to the character of the goods, the carrier may re- 
quire the shipper to specifically state in writing the value of the 
goods, and the carrier shall not be liable beyond the amount so 
specifically stated, in which case the Interstate Commerce Com- 
mission may establish and maintain rates for transportation, de- 
pendent upon the value of the property shipped as specifically 
stated in writing by the shipper. Such rates shall be published 
as are other rate schedules: Provided further, that nothing in 
this section shall deprive any holder of such receipt or bill of lad- 
ing of any remedy or right of action which he has under the ex- 
isting law: Provided further, that it shall be unlawful for any 
such common carrier to provide by rule, contract, regulation, or 
otherwise a shorter period for giving notice of qlaims than nine- 
ty days and for the filing of claims for a shorter period than four 
months and for the institution of suits than two vcars : Pro- 
vided, however, that if the loss, damage, or injury complained 
of was due to delay or damage while being loaded or unloaded, 
or damaged in transit by carelessness or negligence, then no 
notice of claim nor filing of claim shall be required as a condition 
precedent to recovery. 

"Sec. 2. That this Act shall take effect and be in force from 
ninety days after its passage." 

Many widely varying or diametrically opposed ideas have been 
expressed as to the effect of this amendment and as to what 
would be the lawful rates under tariffs when it became effective 
on June 2, 1915. The Interstate Commerce Commission was 
urged to s©me expression in the premises. It held a hearing on 
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this subject and the questions there discussed were argued on 
briefs. From the best information it was possible to obtain the 
Commission expressed tentatively certain views. The greater part 
of the freight transported moves under a bill of lading, which 
constitutes a receipt for the property and a contract for its car- 
riage. Efforts have been made from time to time to secure the 
adoption and use by all carriers of a uniform bill of lading, but 
no such effort has been entirely successful. Several years ago 
protracted effort of that kind, assisted in so far as seemed ap- 
propriate by the Commission, culminated in substantial agree- 
ment among the representatives of the shippers and the repre- 
sentatives of the carriers, excepting those in the southern clas- 
sification territory, as to the terms and conditions of what was 
then styled and has since been known as the uniform bill of lad- 
ing. The Commission gave it tentative approval and recom- 
mended its use, and since that time it has been in use except in 
the southern territory mentioned, where a somewhat different 
hill of lading, commonly called the standard bill of lading, has 
been and is in use. The official classification, which, speaking 
generally, a])plies in the territory east of the Mississippi River 
and north of the Ohio and Potomac rivers, contains a rule that, 
exce])t as otherwise provided, when property is transported sub- 
ject to the provisions of that classification the acceptance and 
use of the uniform bill of lading, export bill of lading, uniform 
Irve-stock contract, and certain contracts with men in charge of 
shipments, respectively, are required. The uniform bill of lad- 
ing and the other bills of lading or contracts are set out in full 
in the classification. Another rule is that in order that the con- 
signor may have the option of shipping subject to the terms and 
conditions of the uniform bill of lading, or under the liability im- 
posed upon common carriers by the common law and the fed- 
eral and state statutes applicable thereto, different rates and dif- 
ferent forms of bills of lading are provided, to be used at the elec- 
tion of the shipper. Under this rule, unless it is otherwise pro- 
vided in the classification, property will be carried at the lower 
rates specified if shipped subject to all the terms and conditions 
of the uniform bill of lading. Property carried not subject to all 
the terms and conditions of the uniform bill of lading is to be car- 
ried at the carrier's liability, limited only as provided by common 
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law and bv the laws of the United States and of the several states 
is so far as they apply, but subject to the terms and conditions 
of the uniform bill of lading in so far as they are not inconsistent 
with such common carrier's liability, and in such instances a 
rale 10 per cent higher, subject to a minimum increase of 1 cent 
l>cr 100 pounds, will be charged. It is provided that if the consign- 
or elects not to accept all the terms and conditions of the uniform 
hill of lading he shall so notify the agent of the carrier at the 
time his property is delivered for shipment, and if he does not 
give such notice it will be understood that he desires the pro- 
l)crty carried subject to the terms and conditions of the uniform 
bill of lading in order to secure the lower rate or, as it is termed 
in the classification, "the reduced rate." If the shipper notifies 
the agent of the initial carrier that he elects not to accept all the 
terms and conditions of the uniform bill of lading the agent must 
print, write, or stamp upon the bill of lading a provision that in 
consideration of the higher rate charged the property will be 
carried at the carrier's liability, limited only as provided by law, 
but subject to the terms and conditions of the uniform bill of 
lading in so far as they are not inconsistent with such common 
carrier's liability. The western classification, which, speaking 
generally, applies in all of the territory west of the Mississippi 
River and Lake Michigan, contains a rule that, except as other- 
wise provided therein, when property is transported subject to 
the provisions of the western classification the acceptance and 
use of the uniform bill of lading is required. It also contains 
additional provisions substantially like those cited from the of- 
ficial classification. All of the terms of the uniform bill of lad- 
ing are printed in the classification, but the livestock contract 
form does not so appear. The livestock ratings are stated to be 
based upon values declared by shippers, not exceeding certain 
stated values "under contract." The southern classification, 
which, speaking in general, applies in the territory east of the 
Mississippi and south of the Ohio and Potomac rivers, contains 
a rule that the reduced rates specified in the classification will 
apply only on property shipped subject to the conditions of the 
carrier's bill of lading, and that property carried not subject to 
the conditions of the carrier's bill of lading will be at the car- 
rier's liability, limited only as provided by common law and by 
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the laws of the United States and of the several states in so far 
as they apply. It provides that property thus carried will be 
charged 10 per cent higher, subject to a minimum increase of 1 
cent per 100 pounds, than if shipped subject to the conditions of 
the carrier's bill of lading. The classification does not contain 
the terms of the carrier's bill of lading, and, with one or two 
individual exceptions, the terms thereof are not filed with the 
Commission as a tariflF publication or rate schedule. The classi- 
fication provides that the rates on live stock will apply when the 
declared value does not exceed certain values therein stated and 
that for each increase of 100 per cent or fraction thereof in the de- 
clared value there shall be an increase of 20 per cent in the rate. 
The classification does not contain any requirement that the live- 
stock contract must be used, but it does provide that agents must 
not issue more than one live-stock contract on any one shipment. 
Some of the tariffs of the individual carriers in this territory con- 
tain released rates applicable to shipments of live stock which 
are conditioned upon certain declared valuations and upon ship- 
ments being made under the livestock contract, and such tariffs 
provide that higher rates will apply when shipments are not so 
made. The terms of the livestock contract are not incorporated 
in the tariffs and, with one or two individual exceptions, they arc 
not filed with the Commission as a tariff publication. It is per- 
fectly plain that the purpose of the Cummins Amendment 
is, except as otherwise provided therein, to invalidate all 
limitations of carrier's liability for loss, damage, or injury to 
property transported caused by the initial carrier or by an- 
other carrier to which it may be delivered or which may 
participate in transporting it. The law does not specifically 
say that attempts so to limit the carrier's liability shall 
not be resorted to, but it declares them to be invalid and 
unlawful wherever found and in whatever guise they may 
appear. Obviously, therefore, neither the bills of lading or other 
contracts for carriage, or classifications or rate schedules of the 
carriers' should contain any provisions which are so declared to 
be unlawful and void. Some of the carriers insisted that if no 
changes were made in their classifications and other tariff publi- 
cations the lower rates which were conditioned upon the use of the 
bills of lading then in use, would be automatically canceled and 
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the higher rates, based upon the carrier's liability, be the only 
lawful rates from and after the date upon which the law in ques- 
tion became effective. Some of the shippers insisted that if no 
changes were made in the classifications or tariff publications, 
the provisions for limitation of carrier's liability would, when the 
new law became effective, be unlawful and void, and the carriers 
thereupon have two sets of rates, both applicable under like 
conditions, and that of the two the shippers would be entitled to 
the lower. The official classification roads have announced the 
y»urpose of making certain changes in the terms of their bill of 
lading, other contracts of carriage, and classification and rate 
schedules, in the light of the provisions of the new law. They 
said that whether or not they would continue to maintain rates 
based upon the value of the property was a matter for further 
consideration by their traffic officers. They expressed the opin- 
ion that certain of these changes would impose upon them liabili- 
ties not theretofore borne and consequent loss of revenue, and re- 
served the right to assert at the proper time a claim for some in- 
crease in rates on account thereof. The southern lines announced 
their purpose of making certain changes in their contracts, class- 
ification and rate schedules which would exempt certain heavy 
commodities moving in large quantities and said to constitute 
about 70 per cent of their traffic from any immediate increases in 
rates on account of the amended law, and to incorporate in the 
classification a provision that as to the remainder of the 
traffic the rates contained in schedules governed by the class- 
ification would be increased 5 per cent upon the date when 
the new law became effective. That method of changing 
rates would be in direct opposition to the Commission's reg- 
ulations governing the construction of tariffs, which are by 
the act given full force of law. The southern lines urged that 
the new law would produce conditions which furnished sub- 
stantial reasons for allowing them additional revenue, and 
that it was physically impossible, except by the method 
which they proposed, to issue any tariff publications prior to 
June 2nd, 1915, which would secure that additional revenue. 
They claimed that the tariff regulations were prescribed by 
the Commission and that it was within its power to modify 
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them at any time, and therefore the question of whether or 
not the carriers should be permitted to make effective 
the proposed plan was wholly within the Commission's dis- 
cretion to determine. They argued that if nothing was done 
the 10 per cent higher rates would automatically become ef- 
fective, which they did not desire, and that the course proposed 
by them was the only alternative to the injustice of their being 
compelled to sustain the burdens imposed by the new legisla- 
tion without means for recouping the losses which they would 
suffer. The Commission had made no investigation upon which a 
judgment as to the cost of and proper compensation for addi- 
tional risk could be based. The Commission had no right to as- 
sume that it would be 5 per cent of the rates upon 30 per cent of 
the carriers' traffic or that it would be any given per cent upon all 
of the traffic. Obviously there could be no propriety in attaching 
to one commodity unreasonable rates for the purpose of compen- 
sating a carrier for a risk attaching to it in the transportation of 
another commoditv, and it was admitted that the carriers could 
not make any accurate statement in advance as to the added 
cost,ifany,oftheincreased liability. With regard to rates on ship- 
ments of live stock, the southern carriers announced at the hear- 
ing their purpose to provide that the present rates would apply 
on shipments declared to be of a value not exceeding that then 
stated as limitation of carrier's liability, and to increase the rates 
20 per cent for each 100 per cent increase in the declared value of 
the live stock. They also announced the purpose to provide 
for an increase of 5 per cent in the rate for each increase of 
100 per cent, or fraction thereof, in the declared value. Still 
later the southern classification roads advised that, in view 
of the numerous and irreconcilable complications which de- 
veloped, and in order to remove all doubt as to the contin- 
uance of existing rates after the amendment to the law be- 
came effective, they had decided to supersede their present 
classification rule by one which would recite that the 
rates governed by the classification would apply only on 
property shipped subject to the conditions of the carrier's bill of 
lading in use on and after the effective date of the amended laW, 
and, except as otherwise provided in the classification, all inter- 
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State rates in effect on June 2, 1915, would continue in force, dis- 
regarding provisions in tariffs, classifications, and exception 
sheets which limit the liability of carriers, and to continue a pro- 
vision that property carried not subject to the terms and condi- 
tions of the carriers' bill of lading would be at carriers' liability, 
limited only by the common law and the laws of the United 
States and of the several states in so far as they might apply, and 
l)ro])erty so carried would be subject to rates 10 per cent higher 
than those shown in the tariffs. The western classification 
roads, in the main, took a position substantially like that 
taken by the official classification roads. Their representa- 
tives cxj^ressed to the committees of Congress the view that 
the enactment of the amendment in question would by strik- 
ing frpm the uniform bill of lading vital provisions, auto- 
matically throw the roads back upon their common-law liabil- 
ity and the increased rates. They admitted that a 10 per cent in- 
creased liability would justify some increase in rates, but 
emphatically disclaimed any disposition to take advantage of 
a technical opportunity to mulct the shipping public. They 
were of opinion that they still had the right to provide rates 
upon live stock dependent upon the declared value of the stock, 
and that a shipper who misstates the true value of his state- 
ment is guilty of violation of section 10 of the Act, just as he 
would be if he misstated the commodity shipped. They sug- 
gested that their existing rule, which provided in general 
for an increase of 10 per cent in the rate for each 100 per 
cent of increase in the declared valuation was probably too 
high ; that an increase of 5 per cent in the rate for each 100 
per cent increase in the value, or of 3 per cent in the rate for 
each increase of 50 per cent in the value, would be a more equit- 
able rule. They, like the eastern roads, had numerous com- 
modity rates based upon valuation, and thought they might 
lawfully continue that practice. They had not had, however, 
opportunity since this bill was enacted to formulate in detail 
the changes which they thought necessary and proper. From 
the best information that could be gathered from testimony that 
had been submitted in various cases, it appeared that prior to 
1913 the limited liability provisions contained in the shipping 
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contracts, classifications, and rate schedules were very generally 
disregarded in the settlement of loss and damage claims, especial- 
ly in the western classification territory. It seemed therefore, that 
to a very large extent at least, despite the limitations of liability 
stated in the contracts and schedules, full value was quite general- 
ly recognized in the settlement of claims. After the Supreme Court 
decided the Croninger case, supra, in 1913, the provisions of the 
contracts and rate schedules in this and other particulars were 
recognized as lawfully binding upon carriers and shippers alike, 
and the policy followed was correspondingly changed. It was 
pointed out that prior to 1906 many of these limitations of liability 
were not contained in the shipping contracts and rate schedules ; 
that in 1906 they were incorporated therein, but were largely 
ignored until 1913; that in 1913 the policy was generally adopted 
of endeavoriiig^to enforce the limited liability provisions, and 
that neither in 1906 nor in 1913 was any change in the rates un- 
dertaken because of the limited liability. It was argued that inas- 
much as no reduction in rates was made when the limited liabil- 
ity provisions were established, or when they were sustained as 
lawful by the Supreme Court of the United States, there was no 
justification for an increase in rates when the liability conditions 
were restored to substantially what they were prior to 1906. Lim- 
itations of liability had been incorporated in live-stock shipment 
contracts for many years, but, it appeared that at least in 
the territory where there was the greatest movement of 
live stock those limitations were generally disregarded in settle- 
ment of claims. The so-called uniform bill of lading, which had 
been in use in official and western classification territories, con- 
tained a provision that claims for loss or damage must be 
presented to the carrier within four months, but until the 
Croninger case, supra, was decided by the Supreme Court 
no effort was made by the carriers generally to enforce or to ob- 
serve that provision. After the Croninger case was decided the 
carriers adopted an entirely different course and took the position 
that this provision being in the bill of lading, and the terms of the 
bill of lading in the rate schedules, therefore it was unlaw- 
ful to depart from that requirement. This created a general con- 
troversy, and the sudden change from ignoring a rule to literally 
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enforcing it necessarily created multitudes of unjust discrimin- 
ations. The question was presented to and considered by the 
Commission, and as the fair and only means of composing the 
situation and avoiding endless controversy and litigation, the 
Commission issued its report, In the Matter of Bills of Lading, 
29 I. C. 'C, 417. The Cummins amendment makes it unlawful 
for the carrier to fix a period for giving notice of claims shorter 
than 90 days, for filing of claims shorter than four months, and 
for the institution of suits shorter than two years. The law does 
not indicate the time or date from which these several periods of 
time shall be computed; that is, whether from the date of de- 
livery by the carrier of the damaged property, or in case of loss, 
after a reasonable time for delivery has elapsed, from the date 
shown on the bill of lading, or from the occurrence of the loss 
or of the damage. The Commission came to the conclusion that 
these provisions evidently were, in common with the other 
matters governed by the amendment, confined to instances of 
loss, damage, or injury caused by the carriers, and that it 
would be necessary for the carriers to determine what periods 
of time they would fix for the giving notice of claims, the 
filing of claims, and the institution of suits. The xlates or times 
from which such periods shall run should also be fixed in the 
rules. In the interest of thorough understandings and to avoid 
contioversies it is verv desirable that these rules be uniform for 
all the carriers of the country. It is to be remembered that the 
Cummins amendment is not a separate statute, but is an amend- 
ment to the act. It must, therefore, be construed as a part of, and 
in connection with other portions of, the Act, and in such a way 
as to give effect to the whole statute. There does not seem to 
be any indication of legislative intent to change any provision 
of the act other than that part known as the Carmack amend- 
ment. The new amendment should, if possible, be so construed 
as to give full force to its clear purpose, without impairing the 
effect of any other provision of the Act. The more important 
points which seem to be surrounded with the most doubt and 
upon which opinions so far expressed most sharply conflict are: 

1. If no changes are made in the existing shipping contracts 
and rate schedules, will the higher rates provided therein auto- 
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matically become lawfully applicable upon the date upon which 
the amendment takes effect? 

The Carmack amendment, adopted in 1906, provided that no 
contract, receipt, rule, or regulation should exempt the carrier 
from the liability thereby imposed. As has been said, no effort 
was made to change rates because of that amendment to the act. 
The classifications or rate schedules provide that unless the 
terms of certain bills of lading are accepted higher rates will ap- 
ply. The terms of the bill of lading could be modified or changed 
to any extent without automatically changing any rate. Prior to 
1913 many of the limitations contained in bills of lading or other- 
shipping contracts were treated as if they did not exist, and it 
was never suggested that the validity or invalidity of any such 
provision affected the rate. It is contrary to all canons of con- 
struction to hold that an act of Congress produces a result not 
intended by Congress unless the express language of the act 
compels such a construction. There is nothing in the expressed 
terms of this act or in the history of this legislation that shows 
any intent or purpose on the part of Congress to affect in any de- 
gree the existing rates charged by carriers for transporting prop- 
erty. The legislation is aimed at specified contracts and declares 
them to be unlawful. The lawful rates on file at this time, there- 
fore, are the rates providing for the limited liability. The Cum- 
mins amendment, by making contracts limiting liability for loss 
caused by the carriers unlawful, does not destroy these rates, but 
they remain in effect and arc lawfully applicable, for the 10 per 
cent 'iicreased rates are merelv additional and can not stand in 
and of themselves. Applying correct rules of interpretation, the 
Cummins amendment does not automatically bring into effect the 
increased rates named in the classifications and tariff publications 
as applicable to shipments which are not made subject to the 
terms of the uniform or carrier's bill of lading.^^ The gen- 
eral rule (which as has appeared, has not been abrogated by 
the Cummins Amendment) is that while a common carrier 
cannot exempt itself from negligence, it may, by fair and reason- 
able exemptions, limit the amount recoverable by a shipper to 
an agreed value made for the purpose of obtaining a lower rate of 

36. In re the Cummins Amend- ment, 33 I. C. C, 682. 
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two or more rates, proportionate to the amount of the risk.^^ A 
contract limiting or restricting the common-law rule as to the li- 
ability of a carrier for negligence in the shipment of goods is val- 
id only when based on a consideration, usually a reduction in 
the rate of the freight charged.^* It may be stated no prin- 
ciple of law is now more firmly established than that a com- 
mon carrier, in the absence of any statute to the contrary, 
may by special contract limit its liability, at least against 
all risks but its own negligence or misconduct.^^ But a qual- 
ification of the carrier's right to restrict his common law 
responsibility, almost as generally recognized as the rigfit it- 
self, and supported by innumerable authorities, is that a carrier 
cannot by special and express contract exempt himself from lia- 
bility for any negligence or misconduct of himself or his agents.**^ 
A five stock contract limiting liability wnth the usual provisions 
concerning notice of loss and claim for damages is not prima 
facie invalid under the Carmack Amendment, but competent 
testimony must be introduced concerning its making in order 
to sustain a claim for its invalidity.**^ There is a sound public 
policy in preventing a common carrier from maintaining a de- 
fense of a lesser agreed value for goods, and in allowing the 
shipper to recover a greater market value, after the carrier has 
been guilty of converting the goods. It has been said that though 
the contract with the agreed valuation calls for an interstate 
shipment, the United States Supreme Court has not held, nor 
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tended to hold, such a contract applied to conversion.^^ So 
where a carrier transported freight to a wrong place, and there 
sold it as unclaimed freight, it converted it and was liable for 
its full value, though the contract of shipment fixed a less sum 
as value, and though a carrier merely losing freight may rely 
on the limited liability.^' A section in the bill of lading which 
provides as follows, **The carrier or party in possession of any 
of the property herein described shall be liable for any loss 
thereof or damage thereto except as hereinafter provided. 
Xo carrier or party in possession of any property herein 
described shall be liable for any loss thereof or damage 
thereto or delay caused by the act of God, the public enemy, 
quarantine, the authority of law, or the act or default of 
the shipper or owner, or differences in the weight of grain, 
seed or other commodities caused by natural shrinkage or dis- 
crepancies in elevator weights," is void under the Carmack 
Amendment.**^ The Cummins Amendment, has in effect abol- 
ished in interstate commerce the whole* system of released rates 
based on agreed valuations as distinguished from actual value.^^ 
Provisions in a bill of lading limiting liability under released 
rates will not hereafter be of interest, because the Cummins Act 
of March 4, 1915 (38 Stat. 1196, c. 176), amending the federal In- 
terstate Commerce Act, invalidates all attempted agreements of 
this character between the shippers and the carriers.*^ In cases of 
foreign shipments the carrier has the unrestricted right to limit 
its liability, and when the shipper delivers his freight for foreign 
transportation under a bill of lading limiting the carrier's liability 
the limitations are enforceable. Such rule, is, however, subject 
to the limitation arising as matter of law that the carrier will be 
liable for the loss occurring through the excepted cause if the 
negligence of itself or its servants contributed thereto.^^ A con- 

42. St. L. I. M. & S. Ry. v. Wal- T. & S. F. Ry.. 36 I. C. C. 79, 81. 
lace, (Tex. 1915), 176 S. W. 764, 46. Norfolk & W. Ry. Co. v. A. 

766. J. Steele & Son (Virginia 1915), 

43. St. Louis. I. M. & S. Ry. Co. 86 S. E. 124. 127. 

V. Wallace, (Tex. 1915), 176 S. W. 47. Texarkana & Ft. S. Ry. Co. 

764. V. Brass. (Tex. 1915), 175 S. W. 

44. Barnett v. N. Y. C. & H. R. 778, 780; K. C. S. Ry. v. Carl, 3» 
R. Co.. 153 N, Y. S. 374, 377. Sup. Ct., 391. 394, 227 U. S. 639; 

46. Iowa Railroad Com'rs. v. A. 57 L. Ed. 683. 



DAMAGES RECOVERABLE 209 

tract of shipment limiting the liability for loss and injury to an 
interstate shipment of cattle is valid.^* 

A carrier, under the Cummins Amendment may not con- 
tract to limit its liability for loss or damage caused by it to the 
property. There is, however, no inhibition as to the limitation of 
the liability of a carrier for losses not caused by it or a succeed- 
ing carrier to which the property may be delivered. The amend- 
ment has expressly reapplied the limitation of the prior act with 
respect to loss or damage caused by the carriers chargeable 
therewith. It follows, therefore, that the interpretation applied 
to the Act before it was amended is equally applicable to the 
amendment in so far as the latter affects the right of a carrier to 
establish rates conditional upon the shipper's assumption of the 
entire risk of loss attributable to causes beyond the carrier's con- 
trol. From this it follows that under the amendment a contract 
or a tariff may lawfully limit to a reasonable maximum the lia- 
bility of a carrier for losses which it does not cause. It follows 
further that the rates provided by such tariff may be propor- 
tionate to the risk assumed. ^^ In those instances in which 
the carrier desires to limit its liability to the value of the 
property as specifically stated in writing by the shipper, 
the rate must be based upon the declared value and be so 
published ;^^^ but the Commission apparently must determine 
in advance of such publication that the commodity is one 
the value of which cannot be known to the carrier from or- 
dinary sources or reasonable inspection, and to which rates 
based on declared value may be applied in connection with which 
the carrier's liability is limited to the value so declared. In de- 
termining that question the inquiry is whether or not the com- 
modity is one the value of which is peculiarly within the knowl- 
edge of the shipper. If it has a definite market value or its value 
depends upon facts of which the carrier has equal knowledge 

48. Ball V. Lusk, (Mo. 1915). 33 Sup. Ct.. 155. 226 U. S. 519; M. 
175 S. W. 238. 239. P. Ry. v. Harper Bros., 201 Fed. 

49. The Cummins Amendment. 671. 676; Harrison Granite Co. v. 
33 I. C. C. 682. 695. G. T. Ry. System. (Mich. 1913). 

491/2. C. B. & Q. Ry. v. Latta. 141 N. W. 642. 645. 
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with the shipper, the "character" of the shipment is known to 
the carrier, and the proviso does not apply. Congress did 
not affirmatively recognize any rates based upon declared value 
other than those authorized by this proviso. This, of course, 
does not mean that commodities may not be reasonably classified 
according to value and be subject to different rates applicable to 
different grades of the same commodity, which is a different mat- 
ter from limiting the liability to the declared value.^® The 
Cummins Amendment clearly places upon the carriers, liabil- 
ity for the full actual loss, damage, or injury to the property 
transported which is caused by them, and it makes unlawful any 
limitation of that liability, or of the amount of recovery there- 
under, in any receipt, bill of lading, contract, rule, regulation, or 
tariff filed with the Commission, without respect to the man- 
ner or form in which such limitation is sought to be made. The 
loss or damage must, apparently, be either as of the time and 
place of shipment, time and place of loss or damage, or time and 
place of destination. Where rates are lawfully dependent upon 
declared values the property and the rates are classified according 
to the character of the property, of which the value of the 
property may constitute an element, and such classification is 
necessarily as of the time and place of shipment. It is therefore 
believed that the liability of the carrier may be limited to the 
full value of the property so classified and established as of the 
time and place of shipment.^^ The purpose of the Cummins 
Amendment is, except as otherwise provided therein, to in- 
validate all limitations of carrier's liability for loss, damage, 
or injury to property caused by the initial carrier or by an- 
other carrier to which it may be delivered or which may 
participate in transporting it. The law does not specifically 
say that attempts so to limit the carrier's liability shall 
not be resorted to, but it declares them to be invalid and 
unlawful wherever found and in whatever guise they may ap- 
pear. Neither bills of lading or other contracts of carriage, or 
classifications or rate schedules should contain any provision so 
declared unlawful. ^^ 

50. The Cummins Amendment, 33 I. C. C. 682, 693. 

33 I. C. C. 682, 695. 52. The Cummins Amendment, 

51. The Cummins Amendment, 33 I. C. C. 682, 687. 
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One who has deliberately and purposely, without imposition 
or fraud, accepted a contract of shipment from an express com- 
pany, limiting the amount of recovery to $50.00, which is the 
sum named in the filed tariffs as the amount of recovery in the ab- 
sence of declaration of a greater value on the part of the shipper, 
who is given the privilege of paying an increased rate and im- 
posing liability for the full value of the goods, is not entitled in 
case of loss to recover the full value of the property, altho the 
same may have been $20,000.00.^^ Contracts for limited liability, 
when fairly made, do not contravene the settled principles of the 
common law preventing the carrier from contracting against its 
liability for loss by negligence.^* The contract embodied in 
the receipt in the express company cases, was sustained be- 
cause of the acceptance of the same by the parties as the basis 
of shipment, and by force of the statute as to the filed 
tariff and the requirement of the shipper to take notice of 
its terms and to be bound thereby. In each of those cases 
the filed tariff showed an opportunity to the shipper to 
have a recovery in a greater value than was declared, thus mak- 
ing it optional with the shipper to ship at the lower rate, and not 
to avail himself of the right to greater recovery upon paying the 
higher rate named in the tariff. So long as the tariff rate re- 



53. Pierce Co. v. Wells, Fargo 
&, Co., 35 Sup. Ct. Rep., 351, 353, 236 
U. S. 278, 59 L. Ed. 576. 

Where the shipper has his 
choice of two rates, the higher car- 
rying unlimited carrier's liability 
and in "a fair, just and reasonable 
agreement" declares or agrees the 
value of his shipment is a certain 
sum and thereby secures a reduced 
transportation rate, he is bound by 
that declaration or agreement, 
estopped from claiming or recover- 
ing more than that value in case 
of loss of or damage to the proper- 
ty, and conclusively presumed to 
have known the governing tariff. 



The Cummins Amendment, 33 I. C. 
C, 682, 683. 

Under a bill of lading providing 
that every service to be performed 
thereunder is subject to conditions 
contained in it, a shipper is bound 
by a limited liability condition on 
a reduced rate applicable to the 
transportation for a loss which 
occurs while in a warehouse at des- 
tination and cannot recover more 
than such limited liability. Cleve- 
land, C. C. & St. L. R. Co. v. Det- 
tlebach, 239 U. S. 588, 60 L. Ed.— 
36 Sup. Ct. 177. 180. 

54. George N. Pierce v. Wells, 
Fargo & Co.. 236 U. S. 278, 59 I.. 
Ed. 576. 35 Sup. Ct. Rep. 351, 353 
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mains operative, the alternative rates based on value are deemed 
to be in force and controlling of the rights of the parties.^* 
Shippers do not have to declare the real worth of their goods 
if they wish to ship at limited liability and take the risk of a re- 
covery for very much less than the value.^* 

The interstate shipper of a hog by express is bound by a val- 
uation stated in the shipping receipt, upon which the rate is 
based, where he had an opportunity to place such a valuation 
on the hog as he desired and pay a rate for carriage in proportion 
to the value declared, although the express agent did not have 
power to accept property for shipment at unlimited liability.^^ 
A common carrier may limit its common-law liability by a stip- 
ulation in the contract of carriage, assented to by the shipper, 
which discloses a purpose to secure a just and reasonable propor- 
tion between the amount charged for the carriage and the amount 
for which the carrier is to be liable in the event of loss or in- 
jury. But, in the absence of a statute governing the matter, it 
is an established rule applicable to such contracts for the carriage 
of property that the carrier cannot limit its liability for the 
negligent loss or destruction of the thing carried to a val- 
uation of it agreed upon in consideration of a reduced charge 
for its carriage when such valuation is greatly below the 
real worth of the property ; such a stipulation as to value 
being regarded as unreasonable and the enforcement of it against 
public policy, where the reduction in the freight charge from that 
which would have been made in the absence of such agreement is 
greatly less in proportion than the unreasonable depreciation of 
the real value of the thing carried which is shown by the stipu- 
lated valuation of it.^* Provisions in a bill of lading that the 
amount'^for which the carrier should be liable on a shipment of 
live stock is $50.00 for each bull or ox, $30.00 for each cow and 
$10.00 for each calf, arc valid. ^^ The owner of damaged live 

55. Pierce Co. v. Wells, Fargo 57 Adams Ebcpress Co. v. Wel- 
& Co., 236 U. S. 278, 59 L. Ed. 576, bom, (Ind. 1915), 108 N. B. 163. 
35 Sup. Ct. Rep. 351, 354. 164. 

56. Pierce Co. v. Wells, Fargo 58. LouisviUe & N. R. Co. v. 
& Co., 236 U. S. 278. 59 L. Ed. 576, Jones, (Ala. 1915). 67 So. 621. 622. 
35 Sup. Ct. Rep. 351, 354. 59. Illinois Central R. Co. v. J. 
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stock shipped under a released valuation of $100 per head 
which has been salvaged by the carrier, is entitled to recover 
the amount realized by the carrier on the sale of such 
stock and in addition the difference between the market value 
of the injured stock at destination if they had arrived there 
in ordinary condition, considering the distance of transporta-. 
tion, and their market value in the condition in which thev 
did arrive; the damage in no event to exceed $100 a head.*® 
But where the shipper and carrier through mistake signed an old 
form of shipping contract under which the released valuation of 
live stock is $75.00 a head, such a contract is not binding, but 
the published maximum valuation must control.*^ Where the 
shipper signs a contract limiting the carrier's liability to an 
agreed valuation based on the published rate, he will be conclu- 
sively presumed to have agreed to the maximum valuation,*^ % 
yet the mere fact that the shipper signed a bill of lading contain- 
ing a maximum valuation not based on the published rate, but on 
an old rate no longer in force, and to which his attention was 
never called, and which he had the right to believe was the correct 
maximum valuation, cannot be regarded as conclusive of his 
rights.*^ A shipper of live stock and a carrier are not required to 
agree on the maximum valuation to which a released rate is 
applicable but may agree on a valuation less than the maxi- 
mum.*^ In the state of Texas, on intrastate shipments, the ini- 
tial carrier may limit liability to its own line. The soundness of 
this decision however may well be questioned in view of the Car- 
mack Amendment because the federal law supersedes all state 
decisions.** Under a contract providing for limited liability, 

R. Kilgore & Son, (Ala. 1914), 67 33 Sup. Ct. 397, 401, 227 U. S. 657, 

^^iu'^^Ii "^^^Z r. XT r. ix. rp T> «2. Rankin v. C. N. O. & T. P. 

60. Rankin v. C. N. O. & T. P. 

Ry. Co.. (Ky. 1915), 173 S. W. 377. 
379 
•^6*1. Rankin v. C. N. O. & T. P. «3. Rankin v. C. N. O. & T. P. 

Ry. Co., (Ky. 1915). 173 S. W. 377, RX- Co., (Ky. 1915), 173 S. W. 377. 

379. 379. See C. N. O. & P. Ry. Co. v. 

61J/2. K. C. S. Ry. Co. v. Carl. Rankin, 36 Sup. Ct. 555. 241 U. S. 

33 Sop. Ct. 391, 395, 227 U. S. 639; 319. 

H. K. & T. R. R. V. Harriman Bros., 64. G. H. & S. A. Ry. Co. v. Pat- 



Ry. Co., (Ky. 1915), 173 S. W. 377, 
379. 
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where part of the shipment is damaged, the carrier is liable for 
the entire amount of the damage up to the limited amount and 
not merely for such proportion as the part damaged bears to 
the entire value of the shipment.*^ Until a carrier establishes 
the filing of released rates as provided in the Interstate Com- 
merce Act the burden is on it to show the fairness and rea- 
sonableness of the contract for interstate shipment, if it at- 
tempts to limit liability on graduated rates. When the fact 
of filing is established, the shipper is compelled to take 
notice of the rates contained in the tariff schedule, "not only 
because referred to in the contract signed by him, but be- 
cause they had been lawfully filed and published."^*' When the 
carrier graduates its rates by value, and has filed its tariffs show- 
ing the rates applicable to a particular commodity or article of 
commerce, based upon a difference in valuation, the shipper 
must take notice, for the valuation, as said in the Harriman case, 
"automatically determines which of the rates is the lawful 
rate."**^ If a schedule of rates on an interstate shipment 
has not been filed and published as required by the Inter- 
state Commerce Act, then the reasonableness of the contract 
becomes a question of fact, and depends upon whether the 
value was declared for the purpose of obtaining a lower 
of two or more rates proportioned to the amount of risk.** 
Where household goods are shipped under a bill of lading and 
a contract for a reduced rate under which loss is released to 
$10.00 per 100 pounds an instruction that the railroad is not li- 
able for chafing, marking, scratching, coming apart, or other 
damage to the furniture caused by ordinary jerks and jars of 
train movements or in stopping or starting of trains is proper.*^ 
Where a shipper of live stock made an oral contract for the 
transportation of the same and just as the livestock train was 
starting was induced by the conductor to sign a written contract 

terson, (Tex. 1915), 173 S. W. 273, L. Ed. 690. 

274. 67. Adams Express Co. v. Cook, 

65. Central of Ga. Ry. Co. v. (Ky. 1915), 172 S. W. 1096, 1098. 
Broada, (Ala. 1914). 67 So. 437; 68. Adams Express Co. v. Cook, 

al.so see 3. supra, p. 190. (Ky. 1915), 172 S. W. 1096, 1098. 

66.' M. K. & T. Ry. v. Harriman, 69. Best v. G. N. Ry., (Wis. 

227 U. S. 669, 33 Sup. Ct. 397, 57 1915), 150 N. W. 484, 486. 
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which he had no chance to examine, his signature to the same is 
void and the contract is invalid. "^^ 

Where there has been an unlawful declared ot agreed under- 
v.iiuation of property in fixing tariff rates in interstate shipments 
>\ ithout the actual knowledge thereof on the part of the carrier, 
the shipper is estopped to recover more than such declared or 
agreed valuc.'^^ An undervaluation of property in fixing inter- 
state freight rates based upon value, whereby the shipper ob- 
tains a lower tariff rate than the actual value of the property 
requires, is prohibited by law; and a stipulation in a shipper's 
ctntract for the release of a carrier from liability for loss of the 
property in excess of the amount at which such property is so 
uTidervalued, if the carrier has actual knowledge of such under- 
valuation, is void, and can neither be made the basis of an action 
nor of a defense.*^- In an interstate shipment of property, a stip- 
ulation limiting the carrier's liability to the agreed value of the 
l)nDperty is valid, even when loss is due to the carrier's negli- 
gence, if the shipper himself has declared the value expressly or 
by implication, the carrier accepting the same in good faith as 
tho real value, and the rate of freight being fixed in accordance 
therewithJ^ In a typical case the action involved the liability of 
the railway company under a contract for an interstate shipment 
of hogs. Plaintiff shipped from Murfreesboro, Tenn., to Louis- 
ville, Ky., two car loads of hogs. In the contract of shipment 
was a provision limiting the liability of the railway company in 
case of loss to $5 per head. There was on file with the In- 
terstate Commerce Commission, and posted at the stations 
oi the railway company, as required by law, the rates for 
interstate shipments, which included the rates from Mur- 
freesboro to Louisville on the transportation of live stock. 

70. Gulf C. & S. F. Ry. Co. v. 72. St. L. & S. F. R. Co., (Okla.) 
Vasbinder, (Tex. 1915). 172 S. W. 144 Pac. 1036, 1037; Wells-Fargo & 
763, 764. Co. v. Neiman-Marcut Co., 227 U. S. 

71. St. L. & S. F. R. Co., (Okla.) 469, 57 L. Ed. 600, 33 Sup. Ct, 267. 
144 Pac. 1036. 1037. But see Vis- 73. gt. L. & S. F. R. Co. v. 
nake v. Southern Exp. Co., (S. C. Mounts, (Okla.), 144 Pac. 1036, 
1912), 75 S. E. 962, 963. 103 f. 
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One form of these contracts on file was optional with the plain- 
tiff, by which he could have contracted so that the railway com- 
pany would assume the full common-law liability in case of loss. 
There were 51 hogs lost in the shipment, and the actual value of 
the hogs exceeded largely the $5 per head of contractual liabil- 
ity. Held that although all the proof went to show that this 
rate was unreasonably out of proportion to the rate charged lim- 
iting the liability and that was so high that no shipments are 
made under it, still the federal authorities were controlling upon 
this subject, and it was the duty of the state courts to follow the 
rulings of federal courts. The cases in the federal courts give 
conclusive authority to uphold the contract here in question.'* 
It was held that it is an established rule of the common law as 
declared by the Supreme Court of the United States in many 
cases, that a carrier may, by fair, open, just, and reasonable 
agreement, limit the amount recoverable by a shipper, in case of 
loss or damage, to an agreed value made for the purpose of ob- 
taining the lower of two or more rates or charges proportioned 
to the amount,^* ^ and the court reached the conclusion that the 
provision of the act of Congress in question, forbidding exemp- 
tion from liability imposed by the act, was not violated by a con- 
tract limiting liability when freely and fairly entered into.^^ The 
federal authorities permit one inquiry, viz. : Was the con- 
tract fairly entered into between the parties? The rate cannot be 
questioned except before the Commission ; and, when fairly en- 
tered into, the amount of the agreed valuation cannot be after- 
ward disputed. In the case of Pierce Co. v. Wells Fargo Co., 
the actual value of the automobiles was $15,000, while the agreed 
valuation was only S50, but the contract was upheld notwith- 
standing this disparity. The agreement that $15,000 worth of 
automobiles arc only worth $50 may seem absurd, but if the 
representation was made by the shipper in order to get the 
lower of two rates open to him, it is held that he is bound by the 

74. J. T. Rather & Co. v. Nash- (Ind. 1913). 101 N. E. 724, 728. 

ville, C. & St. L. Ry. Co., (Tenn. 75. j. t. Rather & Co. v. Nash- 

1915). 174 S. W. 1113. 1114, 1115. ville. C. & St. L. Ry. Co.. (Tenn. 

74'/2. Waba.sh R. R. v. Priddy. 1915), 174 S. W. 1113, 1115. 
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agreement.'^* The only thing left open is as to whether the con- 
tract (however hard it may seem) was freely and fairly entered 
into.'^7 In the O'Connor Case, 232 U. S. 508, 34 Sup. Ct. 380, 58 L. 
Ed. 703, and the Robinson Case, 233 U. S. 173, 34 Sup. Ct. 556. 58 
L. Ed. 901, it was said that the conclusiveness of the filed rates 
has no application to attempted fraudulent acts or false billing. 
But there is no hint at fraud or false billing in the present case. 
The rates were open to inspection at the station of the carrier at 
Murfreesboro, and if the terms of the contract were not known, 
they were at least available to plaintiff. He must take notice 
of the rates applicable when they are filed with the Interstate 
Commerce Commission, as required by law, and actual want of 
knowledge is no excuse. The shipper's knowledge of the law- 
ful rate is conclusively presumed. The rate when made out and 
filed is notice, and its effect is not lost, although it is not actually 
posted at the station.*^* The fact that the agreed value was not the 
result of special negotiation be ween the parties, but was a fixed 
and arbitrary value put into the contract by the carrier, and ap- 
pearing in a list applying to any and all animals of a class, re- 
gardless of actual value, does not seem to render it any the less 
the contract of the parties, according to the federal cases.'^^ 

When a shipment is tendered to a common carrier in good 
order for shipment, it is the duty of the common carrier to re- 
ceive and ship it, and the common carrier is required to do so 
and receive for its services the usual freight charges. The ship- 
per has the right to ship the articles unreleased, and recover full 
damages for any loss or damages that occurs, and the full freight 
charges must be paid. However, the parties have the right, in 



76. Pierce Co. v. Wells, Fargo 
Co., 35 Sup. Ct. 351, 236 U. S. 278, 
59 L. Ed. 676; Great Northern Ry. 
Co. V. O'Connor, 232 U. S. 508, 34 
Sup. Ct. 380, 58 L. Ed. 703; Boston 
& Maine R. R. v. Hooker, 233 U. S. 
97, 34 Sup. Ct. 526, 58 L. Ed. 868; 
Kansas Sou. Ry. Co. v. Carl, 227 
U. S. 639, 33 Sup. Ct. 391, 57 L. Ed. 
683. 

77. J. T. Rather & Co. v. Nash- 



ville, C. & St. L. Ry. Co., (Tenn. 
1915), 174 S. W. 1113, 1115. 

78. Kansas City Sou. Ry. v. 
Carl. 227 U. S. 639, 33 Sup. Ct. 391, 
57 L. Ed. 683; J. T. Rather & Co. 
V. Nashville, C. & St. L. Ry. Co., 
(Tenn. 1915), 174 S. W. 1113, 1115, 
1116. 

79. J. T. Rather & Co. v. Nash- 
ville, C. & St. L. Ry. Co., (Tenn. 
1915), 174 S. W. 1113, 1116. 
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consideration of reduced rates, to release the property shipped 
and limit the liability; but a contract must be made to this ef- 
fect, or the shipper's attention must be called to what has been 
done, or intended to be done, and he must assent thereto. A 
common carrier has no right to limit its liability to the shipper 
to property shipped without the consent or assent of the shipper. 
When property is tendered for shipment, it is presumed that the 
shipper desires to ship it unreleased, pay full freight charges, and 
collect for loss or damage full value. It is for the shipper to 
determine whether he will release his shipment, pay a less freight 
charge, and collect a limited value in case of loss or damage. He 
can contract to do this, or if his attention is called to the fact 
that it is being done, and he consents or assents to it, he will be 
bound. A railroad will not be allowed to make a one-sided con- 
tract to limit its liability to a shipper without the shipper's con- 
sent.''^^ It is for the shipper to direct whether his shipment is to 
be shipped "unreleased" or "released." To hold otherwise would 
be unreasonable and farcical, and open the door to injustice and 
fraud.*^ In a typical case a shipper brought suit for the recovery 
of damage to a shipment of household furniture released to a val- 
uation of $10 per cwt. which released rate had been filed with 
the Interstate Commerce Commission. The shipper had given 
his goods to a transfer company without any instructions what- 
ever with regard to shipping it, and this transfer company ship- 
ped the goods on its own initiative. The plaintiff contended he 
was not bound by the action of the transfer company. It was 
held that, as a matter of law it could not be said that the power 
of the transfer company as defined was extensive enough to sanc- 
tion the stipulation about the value of goods or the agreement to 
the various conditions and provisos that are usually found on the 
back of documents like the bill of lading, unless something more 
was shown in the way of customary dealings between the par- 
ties, or some general usage of which all concerned were deemed 
to have taken notice as a binding rule of business. Since it was 
not pretended that the plaintiff himself executed or specially au- 
thorized the transfer comi)any to execute for him the bill of 

79«/2. C. C. C. & St. L. Ry. v. 80. Wise v. Atlantic Coast Line 
Hayes, (Ind. 1913), 102 N. E. 34, 41. R. Co., (S. C. 1915), 86 S. E. 22, 23. 
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lading, and there being nothing to show he elected to 
ship under the uniform bill of lading, he was entitled to recover 
the full amount of his claim. *i 

Where a shipper tenders to a carrier live stock for transporta- 
tion, and voluntarily enters into a written contract with the car- 
rier that in consideration of the reduced rate of freight he assents 
to certain stipulations therein contained, and where it is not 



81. Grice v. Oregon-Washington 
R. & Navigation Co., (Oregon 
1915), 150 Pac. 862, 865; see p. 221. 

Section one of the Uniform Bill 
of Lading provides, interalia: 

"When in accordance with 
general custom, on account of 
the nature of the property, or 
when at the request of the ship- 
per the property is transported 
in open cars, the carrier or 
party in possession (except in 
case of loss or damage by fire, 
in which case the liability shall 
be the same as though the prop- 
erty had been carried in closed 
cars) shall be liable only for 
negligence, and the burden to 
prove freedom from such negli- 
gence shall be on the carrier or 
party in possession." 

Reasonable limitations of liabil- 
ity, whereby in consideration of 
the reduced rate the shipper and 
carrier agree upon a valuation for 
goods which may be less than the 
real value, are reasonable. How- 
ever, there is a distinction between 
rates based on value and limita- 
tions of liability. The law sustains 
the former and in many cases con- 
demns the latter. It is well settled, 
however, that the law requires the 
carrier to aftord all shippers, rates 
that are reasonable and uncondi- 
tional as to the carrier's liability 



in case of loss or damage. 

Norcross Bros. Co. v. L. & N. 
R. R. Co., 29 L C. C, 109. 112. 

C. C. C. & St. L. Ry. Co. v. 
Hayes, (Ind. 1913) 102 N. E. 
34, 41. 

In re Released Rates, 13 I. C. C. 
550. 

In the case in re Released Rates, 
13 1. C. C. 550, the Commission 
held unlawful a stipulation in the 
bill of lading that the carrier 
would not be liable for loss, 
"from any cause on property car- 
ried on open cars." Section 1 al- 
so provides that the burden Is on 
the carrier to prove freedom from 
negligence. In Lyon v. A. C. L. R. 
R. Co., 81 S. E. 1, it was held that 
in case of limited liability, proof of 
shipment and loss or Injury make 
a prima facie case for the shipper, 
and the burden is then on the 
carrier to show loss with the ex- 
cepted causes, and further that 
the loss or injury was not due to 
its own negligence. It id the duty 
of the carrier to furnish cars 
suitable for the transportation of 
such commodities as it holds itself 
out as transporting. It, therefore, 
has no right to limit its liability in 
transporting commodities on open 
cars because of "general custom*' 
or "the nature of the property." 
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contended that any fraud was perpetrated by the carrier's agent 
in procuring the contract, it is not error to repel testimony by 
the shipper that at the time of the shipment nothing was said 
about rates.*2 A provision in the bill of lading limiting the amount 
recoverable, in the case of loss, to $5 per hundred pounds in con- 
sideration of the payment by the shipper of a lower lawful tariff 
rate, does not constitute an exemption from liability such as is 
forbidden by the Carmack Amendment.*^ In interstate shipments, 
irrespective of the bill of lading and whether the carrier has by 
proper bill of lading or lawful contract limited its liability to the 
shipper in case of loss, the published freight rate or tariff, when 
based on a valuation of the goods carried, binds the carrier, and 
the valuation placed on the goods by the shipper for the purpose 



If such cars are not proper, it 
should not furnish them either be- 
cause of general custom or for any 
other reason. Where, however, 
the shipper requests "open cars", 
and the commodity is such as 
should not be transported in them, 
the carrier may lawfully limit its 
liability in the manner prescribed. 
To this extent this provision is 
valid. However, the carrier has 
no right to compel the shipper to 
use open cars under the limitation 
specified without also permitting 
transportation at unlimited liabil- 
ity. 

The tariff or the bill of lading 
should certainly provide for this. 
It is unlawful to compel a shipper 
to use a restricted rate without al- 
so granting an opportunity to ship 
at unlimited liability. 

In C. C. C. & St. L. Ry. Co. v. 
Blind. (Ind. 1914) 105 N. E. 483, the 
court said p. 486. 

••__It is well settled that a 
common carrier may enter into 
a contract with the shipper by 



which its liability is limited in 
consideration of a reduced rate 
of transportation, provided the 
shipper is given a full, fair, and 
bona fide opportunity to ship 
under a higher rate, and with un- 
limited liability on the part of 
the carrier; but it is not neces- 
sary that the shipper should 
have actually been offered the 
opportunity of shipping at the 
higher rate, and under the car- 
rier's common-law liability. If 
he had demanded it, that is suf- 
ficient." 

Cleveland etc., Co. v. HoUowell, 
172 Ind. 466. 470. 88 N. E. 680; 
Kansas City etc., Co. v. Albers 
Commission Co. (1912) 223 U. S. 
573, 32 Sup. Ct. 316, 56 L. Ed. 
556; Deming v. Merchants* etc.. 
Co., 90 Tenn. 327, 17 S. W. 93. 13 
L. R. A. 518: Hutchinson on Car- 
riers, (3rd ed) sec. 404. 

82. Kent v. C. of Ga. Ry. Co., 
(Ga. 1915), 85 S. E. 1017. 

83. Michelson v. Judson Freight 
Forwarding Co., (111. 1915), 109 
X. E. 281, 285. 
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of obtaining the rate published limits a recovery to such valua- 
tion in case of loss.** The owner of property, who delivers house- 
hold goods of great value to a forwarding company to ship for 
him, without any specific directions as to the manner and rate un- 
der which the shipment is to be made, is bound by the action of 
the forwarding company in shipping such goods, released to a 
rate of $5 per 100 lbs. and cannot recover greater than that value 
from the railroad in case of loss.*^ The carrier may limit the value 
of the goods and the recoverable damages in case of loss or de- 
struction under the contract of shipment by a reasonable limita- 
tion.*^ In an interstate shipment, where the liability of the car- 
rier is proportioned and limited under a just and reasonable 
agreement that in case of loss or injury the shipper shall recovei 
no more than a certain valuation of the property transported, 
which is fixed by an agreement made in consideration that the 
shipper shall have the lower of two rates, the limitation enters 
into and becomes a part of the rate, and the parties cannot, by 
any compromise or agreement after a loss has occurred change 
the limitation and arrange for the payment of a greater amount 
than the value as fixed in the shipping contract, and which be- 
came a factor of the rate charged.**^ 

In an investigation by the Interstate Commerce Commission 
complainants attacked as unreasonable and unlawful the car- 
riers' rules and regulations governing the shipment of live stock 
under shipping contracts restricting their liability for loss or 
damage to certain specified amounts, and their rates for 
valuations in excess of the amounts so specified. The territory 
served by the carriers in which these rules, regulations, and rates 
were in force in general was that portion of the United States 
west of Chicago, 111. The tariffs, bills of lading, and shipping 

84. Michelson v. Judson Freight erican Silver Mfg. Co. v. Wabash 
Forwarding Co., (111. 1915). 109 N. R. R., (Mo. 1913), 156 S. W. 830, 
E. 281, 286. 833; C. N. O. & T. P. Ry. T. Dodd. 

85. Michelson v. Judson Freight (Ky. 1913), 156 S. W. 894. 
Forwarding Co., (111. 1915). 109 N. 87. Donohoo Horse & Mule Co. 
B. 281, 286; see p. 219. v. Missouri K. & T. Ry. Co., (Kan. 



Louisville & N. R. Co. v. 1915). 149 Pac. 436. 
Jones, (Ala. 1915), 68 So. 871; Am- 
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contracts provided two sets of rates for the shipment of live stock 
in carloads, viz: (1) Rates subject to the condition that in case of 
loss or injury in transit the carrier should not be liable in excess 
of the valuations there scheduled for the several kinds of animals ; 
(2) higher rates, free from such condition, when higher values 
were declared by the shipper. The main questions presented for 
determination were : Whether or not the provisions for released 
rates were unjust, unreasonable, and unlawful in that the valua- 
tions scheduled were imreasonably low, not representative of the 
fair actual values, and mere arbitrary limitations of the amount 
of recovery; and whether or not the rates for live-stock ship- 
ments of excess value were unjust, imreasonable, and unlawful. 
Since that record was made up, the Cummins Amendment 
to the Interstate Commerce Act, to which reference is later 
made, has in effect abolished in interstate commerce the whole 
system of released rates based on agreed valuations as dis- 
tinguished from actual value, thus removing from consideration 
the first of these two main questions except in so far as it in- 
volved determination of the reasonableness of the scheduled val- 
uations as representing actual values and thus as a basis for 
rates in the future. 

The scheduled valuations shown bv the record were as follows : 

Each horse or pony (gelding, mare, or stallion), mule, jack, or 

jenny $100 

Each colt under 1 vear 50 

Each ox, bull or steer 50 

Each cow 30 

Each calf 10 

Each hog 10 

Each sheep or goat 3 

Presumably in view of the Cummins Amendment, supplement 
No. 5 to western classification Xo. 53, I. C. C. Xo. 11, stated that, 
effective June 4, 1915, "minimum ratings given below are based 
upon values declared by shippers, not exceeding the following 
under contract." The values specified were, for the respective an- 
imals, the same as those given in the foregoing table. Of the 
total live-stock tonnage handled in the territory concerned, 99 
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per cent consisted of the ordinary run of animals. It was ad- 
mitted that in making rates a distinction might properly be made 
between such animals and "blooded stock" of the same species. 
Rates or regulations affecting the transportation of the former 
were alone involved. The tariff provisions as to valuation and the 
values above set forth were made a part of the shipping contracts 
in use by the carriers. They had been a part of the rate 
structure for many years. The record did not show when they 
were adopted, as the witnesses, some of them men well along in 
years and of lifelong experience in stock raising and shipping, 
could not recall the time when they were not in effect. Such 
contracts have been made upon the basis of these valuations 
for 30 years and more. Nor did the record show why the values 
were originally fixed at these figures. The carriers introduced 
no evidence, but said in their brief that such value "was intended 
to be the maximum value upon which the minimum rate was fix- 
ed." Many witnesses for complainants testified that the values, up 
to perhaps 15 years ago. represented the fair average value of the 
different animals. Prior to the early part of 1913 the carriers 
throughout the livestock producing territory involved were ac- 
customed to disregard these limited valuations in the settlement 
of claims made for the loss of, or injury to, animals in transit. 
Those states in which the live-stock business was important had 
quite generally held the carriers to full liability for the actual loss 
or injury in transportation. And where any limitation of value 
had been permitted, the rule had been that the contract valuation 
must be fairly related to the actual value and not arbitrary. But 
with few exceptions the courts in those states held that the con- 
tract of limitation of liability was void and that the measure of 
the carrier's liability was the actual loss sustained. This was so 
both before and after the Carmack Amendment of 1906 to 
the Act to regulate commerce. On January 6, 1913, the Sui)reme 
Court of the United States, in the case of Croninger v. Adams 
Express Co., 226 U. S., 491, construed the Carmack Amendment 
and held that under contracts for transportation which limit 
liability, as did those here in question, the shipper could not re- 
cover in excess of the valuation specified in the contract. This doc- 
trine was followed in C. B. & Q. Ry. Co. v. Miller, 226 U. S , 
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513; C. St. P. M. & O. Ry. Co. v. Latta, 226 U. S., 519, M. K. & 
r. Ry. Co. V. Harriman, 227 U. S., 657; and C. R. I. & P. Ry. 
Co. V. Cramer, 232 U. S., 490, these cases involving, respectively, 
attempts on the part of shippers to recover the full value (1) of 
a stallion, (2) of 2 horses, (3) of 4 bulls and 13 cows, and (4) of 
(>0 hogs shipped in interstate commerce at the lower of alterna- 
tive rates based on agreed valuations, and lost or injured through 
the negligence of the carriers. Since these decisions the car- 
riers involved in settling such claims had complied with the 
Interstate Commerce Act, refusing to pay more than the con- 
tract limit. Under the rule in the Croninger case, supra, the 
amounts paid in settlement of claims for loss of live stock were 
frequently much less than actual value. In such cases the ship- 
per lost the difference. Where the actual value was less than the 
contract limit the shipper was protected, but the carrier had 
never been liable for more than the actual value. During the last 
30 years the average value of live stock had greatly increased. 
The increase in some grades reached 100 per cent. A large part 
of the live-stock shipments now made greatly exceeds in average 
value the contract limit of valuation. But there was a substantial 
movement of live stock which averaged in value less than the 
contract limit. The Commission had frequently been called 
upon to prescribe reasonable rates on live stock. In such 
cases the element of loss and damage had been urged by 
the carriers and considered by it. The record was clear that the 
average values of these different kinds of live stock at the pres- 
ent time are greatly in excess of the valuations named in the con- 
tracts. Indeed, as to some the minimum actual value was probably 
in excess of the contract maximum. Moreover, animals from 
certain sections of the country were more valuable than like ani- 
mals from other sections, owing to market demand and to graz- 
ing or feeding conditions at the place of origin. Complainants 
contended that if any maximum value be placed on steers it 
should be fixed at $120, and the representative of Iowa interests 
said in substance that they wanted this or nothing, as it is the 
fair average value of Iowa steers. The percentage of increase in 
rate for excess value has varied from 10 to 25 per cent of the re- 
leased rate for each 100 per cent or fraction thereof of excess val- 
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uc. These excess rates for excess value had seldom been used. It 
had long been the claim of the carriers that the amounts paid by 
them for loss and damage incident to the transportation of live 
stock were disproportionately high compared with the loss and 
damage claims incident to the transportation of other freight. 
It did not appear, however, that all such claims were affected by 
these particular contracts. A large proportion — perhaps 85 per 
cent in amount — was on account of loss of market and incidental 
shrinkage in weights and value of the live stock. Such losses 
never did and never could equal the valuations named in the con- 
tracts. Only about 15 per cent of the total claims paid by the 
carriers for loss of or injury to live stock were, therefore, in any 
way affected by the rules and regulations involved. The amount 
of money actually paid by the carriers because of such loss or in- 
jury did not average more than 25 cents per car. Duririg the last 
two years long established insurance companies entered the busi- 
ness of insuring shipments of live stock in transit. Their policies 
protected against loss by death or other total loss in excess of 
legal liability therefor of the railroad or carrier caused by 
the wreck, derailment, fire, or lightning while on cars in transit. 
The rates of these companies were 50 cents per single-deck and 
75 cents per double-deck car, and the indemnities specified were 
$50 for each steer, $30 for each cow, $10 for each calf, $10 for 
each hog, and $5 for each sheep or goat. The insurance rates 
were flat rates per car, regardless of whether the haul be long or 
short. For an additional premium of 25 cents or 50 cents per car, 
making in all 75 cents or $1.00 per car, the indemnity on steers 
was made, respectively, $75 or $100 per head. While there were 
no statistics of such insurance operations available, the testimony 
as to the amounts paid for commissions and overhead expens.es 
would indicate that the business was profitable. It was of record 
that the average haul of live stock in the United States pays the 
carriers about $50 per car in freight charges. The carriers did 
not contend that the excess rates charged on account of excess 
value were reasonable, and they offered another schedule of rates 
in lieu thereof. The offer was in substance that for a 3 per cent 
excess rate the carrier would assume a 50 per ce.nt excess liability, 

15 
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and that for a 5 per cent excess rate the carrier would assume 
a 100 per cent excess liability. These figures were not based upon 
the cost of additional insurance alone. They rested also upon the 
theory that the carrier's service on the higher valued animals is 
a more valuable service and should be compensated by a higher 
rate. The carrier is strictly speaking, not an insurer at all, but 
a bailee for hire which, in that capacity, has statutory as well 
as common-law obligations for the safety of property committed 
to its charge. Cases may arise where elements other than the 
amount of damages which might be recovered, as for example, 
the degree of care required and the value of the service to the 
shipper, would have a substantial bearing upon the reasonable- 
ness of rates graded according to value, as well as of other rates. 
Applying the principles enunciated in The Cummins Amend- 
ment, supra, modified as indicated above, to the present record, 
it was held (1) that, taking each class of animals by itself and 
making due allowance for the minimum, maximum, and average 
values of each as shown by the record, the scheduled valuations 
carried by the carriers in their live-stock shipping contracts 
were unjustly and unreasonably low and not representative of 
the average actual values of the animals shipped thereunder; 
(2) that rates for the transportation of any animal specified in 
the following table, the actual value of which does not exceed 
the following amount, to wit : 

Each horse or pony (gelding, mare, or stallion), mule, jack, 

or jenny $150 

Each colt, under 1 year 75 

Each ox, bull, or steer 75 

Each cow 50 

Each calf 20 

Each hog 15 

Each sheep 5 

are, and will be for the future, unreasonable to the extent that 
such rates exceed the present rates based upon the present sche- 
duled valuations; (3) that excess rates for excess valuations are 
unjustly and unreasonably high; (4) that reasonable rates for 
the transportation of any animal of actual value exceeding the 
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amount specified in the foregoing table will exceed such present 
rates by not more than 2 per cent of the present rates for each 
50 per cent or fraction thereof of actual value over and above that 
named in such table.** 

The rule of the common law is that a carrier is an insurer 
of the goods intrusted to him for transportation, except as 
against the act of God and the public enemy. This rule arose be- 
cause the shipper surrendered control and dominion over the 
property, and on account of the difficulty in proving the negli- 
gence of the carrier; but early in England stipulations in con- 
tracts of affreightment were made relieving the carrier from 
this strict liability, and these stipulations were held good by the 
courts, provided they did not relieve the carrier from liability 
for his own negligence; and generally in this country it is the 
law that the carrier can by contract limit his common-law lia- 
bility, except for negligence. In New York, however, it is the 
law that a carrier could relieve himself from liability even for 
his own negligence. But such contracts are not favored, and in 
order to relieve the carrier from liability for his own negligence 
the language must be explicit and the intention clear. General 
words will not suffice.*^ In the federal courts, it is well settled 
that a contract by a common carrier relieving him from liability 
for his negligence is against public policy and void.^® But, on the 
other hand, stipulations requiring claims to be presented within 
a certain time are held by the federal courts not contracts against 
negligence, but conditions precedent to suit affecting, not the car- 
rier's liability, but the shipper's remedy, and when the time is 
reasonable such stipulations are held by the federal courts to be 
valid and binding.^^ However, in any action for loss or damage, 

88. Iowa R, R. Commrs. v. A. T. Co., 153 N. Y. S. 633, 635. 

A S. F. Ry. Co.. 36 I. C. C. 79. 90. cau v. T. A P. R. Co., 194 

89. Nichols v. N. Y. C. & tt U. S. 427. 24 Sup. Ct. 663. 48 L. 
R. R, R. Co., 89 N. Y. 370; Jen- Ed. 1053; Adams Express Co. v. 
nfngs V. Grand Trunk R. Co., 127 Croninger, 226 U. S. 491, 33 Sup. 
N. Y. 438, 28 N. E. 394; Brewster Ct.. 148. 57 L. Ed. 314. 44 L. R. A. 
v. N. Y. C. & H. R. R. R. Co., 145 (N. S.). 257. 

App. Div. 51, 129 N. Y. Supp., 368; 91. Queen of the Pacific, 180 

Lynch v. N. Y. C. & H. R. R. R. U. S. 49. 21 Sup. Ct, 278, 45 L. Bd. 
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the carrier is entitled to prove that it had filed its schedule of 
rates, rules and regulations with the Interstate Commerce Com- 
mission, that they were published and kept posted as required by 
the Interstate Commerce Act with the result that the shipper 
w as bound to know their contents, and cannot plead ignorance on 
that point.^2 Under an interstate shipment, the contract of the ini- 
tial carrier fixes the liability of the parties executing the contract, 
as well as that of the intermediate and connecting carriers, and 
under the law such connecting carriers become the agents of the 
initial carrier, and are charged with the duty of carrying out the 
contract of their principal, with no right or power to ingraft new 
conditions or stipulations on the contract already lawfully made 
and executed, binding them to fully perform their part of the 
contract of carriage under the terms of such contract, and there- 
fore an attempt by an intermediate carrier to exempt the carriers 
from liability by means of a contract which it induces the shipper 
to sign during the transportation barring a claim for damages un- 
less within 30 days after the injury, is invalid under the Car- 
mack Amendmcnt.^3 Where the actual value is less than the 
contract limit the shipper, of course, is protected, but the carrier 
has never been liable for more than the actual value.^* However, 
the fact that the shipper knows that he would be required to sign 
the bill of lading after a train containing his shipment of perish- 
able produce arrives at a certain place, does not. as a matter of 
law, destroy a prior oral contract he has made.^^ Therefore an 
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oral contract for the shipment of perishable produce prevails un- 
less the shipper with knowledge of its contents agrees to a writ- 
ten contract.^^ A written contract signed by the agent of a ship- 
per of perishable produce during the course of the transportation 
and after the shipper had made an oral contract concerning the 
same, is invalid where the agent did not read the contract and 
knew nothing of its contents.^'' So one who was authorized by 
the owner of horses to accompany them during a shipment to see 
that none of them got down, is not authorized, as a matter of law, 
to execute a contract of shipment limiting the carrier's liability.^' 
And an agent to ship live stock is only authorized to ship at the 
regular rate unless the entire matter be left to him, or the circum- 
stances be such that power to ship at a less rate whereby the car- 
rier's liability was limited could be inferred ; hence a mere show- 
ing that an agent of the shipper signed a bill of lading limiting 
the carrier's liability is insufficient to establish his authority.^^ 
But a shipper of goods is bound by the special contract limiting 
liability tendered to and received by her agent.^^^ The agent of 
a shipper of a horse is bound, before signing a bill of lading, to 
inform himself as to its contents, and, where he signed the con- 
tract limiting the carrier's liability, and there was no fraud his 
principal is bound regardless of the agent's knowledge.^^^ By 
force of the Carmack Amendment, the delivery to, and acceptance 
by, the shipper of such a bill of lading constitutes it a binding 
contract on his part, so far as the valid provisions thereof are con- 
cerned, even if he does not know of the stipulations contained 
therein, and has not by any act, except the mere acceptance of 
the bill, signified his assent to them.^®^ Since the act to regulate 
commerce and its amendments have gone into effect, cases of 

Co., V. Bracht, (Tex. 1915), 172 S. 99. Southern Ry. Co. v. Klm- 

W. 1116, 1117. ban, (S. C. 1916), 88 S. E. 14; see 
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this character must be decided in view of the provisions of the 
Interstate Commerce Act and its requirement that carriers file 
tariffs and rates, which shall be open to inspection, and shall pre- 
scribe rates applicable to all shippers alike, thus to effect one of 
the main purposes of the law often declared by the courts, to re- 
quire like treatment of all shippers and the charging of uniform 
rates equally applicable to all under like circumstances.^®* 
Contracts for limited liability, when fairly made, do not contra- 
vene the settled principles of the common law preventing the 
carrier from contracting against its liability for loss by negli- 
gence.^®* The legality of a contract for limited liability based on 
a reduced rate does not depend upon a valuation which shall have 
relationship to the actual worth of the property. Such a contract 
is sustained because of the acceptance of the same by the parties 
as the basis of shipment, and by force of the statute as to the fil- 
ed tariff and the requirement of the shipper to take notice of its 
terms and to be bound thereby. The alternative rates based on 
value are deemed to be' in force and controlling of the rights of 
the parties.^®^ So the valuation declared or agreed upon as evi- 
denced by the contract of shipment upon which the published 
tariff rate is applied must be conclusive in an action to recover 
for loss or damage a greater sum.^®^*'^ To permit such a declared 
valuation to be overthrown by evidence outside the contract for 
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the purpose of enabling the shipper to obtain a recovery in a suit 
for loss or damage in excess of the maximum valuation thus fixed 
would both encourage and reward undervaluations, and bring 
about preferences and discriminations forbidden by the law. 
Such a result would neither be just nor conducive to sound 
morals or wise policies. The valuation the shipper declares deter- 
mines the legal rate where there are two rates based upon valua- 
tion. He must take notice of the rate applicable, and actual want 
of knowledge is no excuse.^^* Under the settled doctrine estab- 
lished by the United States Supreme Court, rights and liabilities 
in connection therewith depend upon acts of Congress, the bill of 
lading and common-law principles accepted and enforced by the 
Federal courts. In order to determine the validity and effect of 
restrictions upon liability contained in such bills, it is important, 
if not indeed essential, to consider the applicable schedules on file 
with the Commission. ^^"^ Therefore, one who has deliberately 
and purposely, without imposition or fraud, accepted a contract 
of shipment limiting the amount of recovery to $50, which is the 
sum named in the filed tariffs as the amount of recovery in the 
absence of declaration of a greater value on the part of the ship- 
per, who is given the privilege of paying an increased rate and 
having the liability for the full value of the goods is not entitled 
in case of loss to recover full value of the property.^^* So gross 
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disproportion between the value of an interstate express ship- 
ment and the arbitrary value fixed in the express company's re- 
ceipt does not prevent the application of the rule that the carrier 
may, under the Carmack Amendment, limit its liability to an 
agreed value made to secure the lower of two or more published 
rates based upon value.^^* The owner of a shipment of automo- 
biles worth $15,000 w^ho knowingly values them at $50 for the 
sake of obtaining a reduced rate is bound by such valuation in 
case of loss.^^^ And any shipper who wishes to take the risk of 
a recovery for very much less than the value of his goods can 
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quired by Interstate Commerce Act 
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value over $75, if, as claimed this 
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being to pay the full sum demand' 
ed and recover back any unreason- 
able excess by a reparation order, 
as the reasonableness of the charg- 
es filed can only be contested be- 
fore the Interstate Commerce Com^ 
mission. Donovan v. Wells Fargo 
& Co. (Mo. 1915) 177 S. W. 839. 

Under the provisions of the In- 
terstate Commerce Commission 
classification No. 633, express clas- 
sification No. 21, section E, "The 
rates named in this section do not 
apply when the value exceeds 
$10.00 per package, or if the amount 
of the C. O. D. on any shipment 
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rales unless the rules as to mark- 
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the present case an unmarked 
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ed indication of its value, was ac- 
cepted, in violation of the forego- 
ing rule, by the agent of the car- 
rier, and the carrier thereby as- * 
sumed the risk of loss in the car- 
riage, with liability to pay the full 
value of the shipment. Southern 
Express Co. v. Essig Bros. (Ga. 
1916) 87 S. E. 1090. 

A stipulation of limited liability 
in a contract for the transportation 
of live stock will not be enforced, 
where the carrier exacted more 
than the rate allowed by law, 
though the contract on its face 
shows an agreement to transport it 
at a reduced rate In consideration 
of the agreement for limited liabil- 
ity. Kolkmeyer v. Chicago & A. R. 
Co. (Mo. 1916) 182 S. W. 794. 

A bill of lading for an interstate 
shipment providing that, in consid- 
eration of a reduced rate a shipper 
of live stock should not recover 
more than $100 for each horse or 
mule killed, is valid. Jones v. 
Louisville & N. R. Co. (Mo. 1916) 
182 S. W. 1064. 

Where an interstate bill of lad- 
ing fixed the recovery for death of 
horses at $100 in consideration of 
a reduced rate, the fact that the 
owner receipted for the injured 
animal on representations by the 
local agent of the carrier that it 
was liable will not warrant recov- 
ery of expenses in attempting to 
cure the horse. Jones v. Louisville 
& N. R. Co. (Mo. 1916) 182 S. W. 
1064. 

A recital in a contract that a re- 
duced rate was charged in consid- 
eration of a limited valuation 
prima facie establishes that fact. 
Stubblefield v. St. Louis & S. F. R. 
Co. (Mo. 1916) 184 S. W. 149. 



Where goods were shipped, the 
receipt stipulating that the express 
company should not be liable in 
any event for more than $50 on 
any shipment of 100 pounds or less, 
etc., and the goods were stolen by 
the carrier's employes, the shipper 
could not recover therefor in excess 
of the stipulated amount. D'Utas- 
sy V. Barrett, 157 N. Y. S. 916. 

Since the Carmack Amendment, 
it has been repeatedly held that, as 
was the case previous to that 
amendment, stipulations as to val- 
ue in a contract of shipment pre- 
clude a shipper from showing that 
the actual value was greater than 
that declared at the time of fixing 
the rate. D'Utassy v. Barrett 157 
N. Y. S. 916. 917. 

Where a bill of. lading for an in- 
terstate shipment declared that re- 
covery for horses and mules should 
be limited to $100 per head, the 
true value of the animals at the 
point of shipment should be ascer- 
tained to determine the damage; 
the provision merely limiting lia- 
bility. Washington Horse Ex- 
change V. Louisville & N. R. Co. 
(N.^C. 1916) 87 S. E. 941. 

Where the evidence showed that 
the contract limiting the liability 
of the carrier for the shipment t>f 
horses was executed by the shipper 
as soon as they arrived at a junc- 
tion point and inmiediately before 
they started on, and the shipper 
had not time to read the contract 
and did not know of the contents, 
and there was no evidence of a re- 
duced rate or other consideration 
for the limited liability, it was 
proper to submit to the jury the 
question whether the contracts 
were valid. Southern Pac. Co. v. 
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have the benefit of any such reduced rate as is published.^^^ But 
when a shipment is tendered to a common carrier in good order 
for shipment, it is the duty of the common carrier to receive and 
ship it, and the common carrier is required to do so, and receive 



W. T. Meadors & Co. (Tex. 1915) 
176 S. W. 882. 

A stipulation in a contract for 
shipment of live stock that the 
shipper would load the stock, care 
for and attend them while they 
were in the stockyards, and that 
the carrier should not be liable for 
any loss or damage while the 
stock were in the shipper's charge, 
is invalid. Southern Kansas Ry. 
Co. of Texas v. Hughey (Tex. 1916) 
182 S. W. 361. 

Under Rev. St. Arts. 708, 710, 
forbidding a carrier from lim- 
iting its responsibility other- 
wise than it existed at com- 
mon law, a stipulation in 
a contract of shipment that the 
shipper could not hold the railroad 
liable for injuries to live stock be- 
cause of heat, suffocation, or other 
results of being overcrowded in 
the cars, and that any injury 
should be presumed to have re- 
sulted from overloading, is invalid. 
Southern Kansas Ry. Co. of Texas 
v. Hughey (Tex. 1916) 182 S. W. 
361. 

In an action for injuries to an 
interstate shipment of cattle, 
where the carrier relied on a con- 
tract made under authority of the 
Carmack Amendment, claiming lim- 
itations of liability were in consid- 
eration of a reduced rate, the car- 
rier has the burden of proving that 
the limitations were reasonable and 
supported by consideration, and 
were not a subterfuge to escape li- 
ability for negligence. Panhandle 



& S. F. Ry. Co. V. Jones (Tex. 
1916) 182 S. W. 1. 

Testimony as to the condition of 
horses when receiyed at their des- 
tination is admissible in an action 
for damages for rough handling 
and undue confinement against a 
railroad company, which ' carried 
the animals only part of their 
journey, and which limited Its lia- 
bility to carriage on its own line, 
for in such case the damages must 
be determined with reference to de- 
preciation in value to the horses at 
point of destination. Texas & P. 
Ry. Co. V. McMillen (Tex. 1916) 
183 S. W. 773. 

A bill of lading, requiring the 
shipper to give special notice of 
claims, provided that, whereas the 
carrier transported live stock at 
less than its tariff rates when its 
liability was limited by contract, 
it was agreed that the carrier 
would transport one car load of 
stock as per tariff and rules in ef- 
fect on date of shipment at the 
through rate of tariff per car, the 
same being a special rate less than 
the regular tariff rate applying on 
shipments not covered by special 
conditions. The bill of lading men- 
tioned no other tariff. Held, that 
the expression ''tariff rate" meant 
the usual rate, and hence the bill 
of lading showed no reduction af- 
fording a consideration to give va- 
lidity to the special contract Botts 
V. St. Louis & H. Ry. Co. (Mo. 
1915) 177 S. W. 746. 

111. George N. Pierce v. Wells, 
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for its service the usual freight charges. The shipper has the 
right to ship the articles unreleased, and recover full damages for 
any loss or damage that occurs, and the full freight charges must 
be paid. However, the parties have the right, in consideration of 
reduced rates, to release the property shipped and limit the lia- 
bility ; but a contract must be made to this effect, or the shipper's 
attention must be called to what has been done, or intended to be 
done, and he must assent thereto. A common carrier has no right 
to limit its liability to the shipper (for loss or injury) to the pro- 
perty shipped without the consent or assent of the shipper. When 
property is tendered for shipment, it is presumed that the shipper 
desires to ship it unreleased, pay full freight charges, and collect 
for loss or damage full value. It is for the shipper to determine 
whether he will release the shipment, pay a less freight charge, 
and collect a limited value in case of loss or damage. He can 
contract to do this, or if his attention is called to the fact that it 
is being done, and he consents or assents to it, he will be bound. 
A railroad will not be allowed to make a one-sided contract to 
limit its liability to a shipper without the shipper's consent. It is 
for the shipper to direct whether his shipment is to be shipped 
"released" or "unreleased." "To hold otherwise would be unrea- 
sonable and farcical, and open the door to injustice and fraud."^^^ 



Fargo & Co., 263 U. S. 278, 59 L. 
Ed. 576, 35 Sup. Ct, 351, 354. 

Where a carrier had a rate for 
the transportation of horses fixed 
upon a value of >75 with an ad- 
ditional charge of 12 per cent of the 
excess value above |75, a contract 
limiting to |75, thereby declared 
to be the value of the horse, was 
not a violation of the Interstate 
Commerce Act, and the carrier was 
not liable for the full value of the 
horse, though the carrier knew the 
actual value of the horse and that 
it largely exceeded the declared 
value when the contract was made; 
there being no collusion between 
the shipper and the carrier's agent 



to declare a false value for the pur- 
pose of procuring a quasi rebate or 
preferential rate. Donovan v. 
Wells Fargo & Co. (Mo. 1915) 177 
S. W. 839, 840. 

112. Southern Ry. Co. v. Kim- 
ball, (S. C. 1916), 88 S. E. 14, 15; 
C. N. O. ic T. P. Ry. Co. v. Rankin, 
36 Sup. Ct. 555; 241 U. S. 319. 60 
L. Ed.— 

Under the Interstate Commerce 
Act, an interstate carrier may file 
two rates, one a regular rate in 
which its common law liability is 
preserved, and the other a lesser 
rate based on an agreed valuation, 
but such rates must be open to all 
the public, and where the carrier 



236 



THE LAW OF LOSS AND DAMAGE CLAIMS 



So where goods shipped under a released rate carried in the uni- 
form bill of lading are destroyed while in the railroad's ware- 
house at destination, the carrier is not liable for more than the 
limited liability specified in the bill of lading.^*^ The theory be- 
ing that since it is no longer open to question if the loss had oc- 
curred in the course of transportation upon the carrier's line, the 



relied on a limitation of liability in 
the bill of lading claiming a less 
rate was charged, an instruction re- 
quiring the Jury to find as a con- 
dition to the limitation that plain- 
tiff received service at a less rate 
than other persons Is improper. 
Stubblefield v. St. Louis & S. F. 
R. Co. (Mo. 1916) 184 S. W. 149. 
Under the Interstate Commerce 
Act, a bill of lading issued upon 
receiving an interstate shipment 
of household goods for carriage at 
a lower rate on an agreed value not 
exceeding ?10 per 100 pounds, 
which classification was explained 
to the shipper who elected such 
rate, was effective to limit the 
shipper's recovery. De Rochemont 
V. Boston & M. R. Co. 157 N. Y. S. 
177. 

Where a carrier has properly 
made, published, and filed with the 
Interstate Commerce Commission 
two rates for the shipment of live 
stock, one based upon the execu- 
tion of a special contract referred 
to in the rate sheet so filed, and a 
second higher rate based upon the 
unrestricted liability of the carrier, 
held, that a shipper is charged with 
knowledge of the existence of the 
two rates, and that he has a right 
to exercise his option as to which 
rate he will pay, and under which 
liability of the carrier he will ship. 
St. Louis & S. F. R. Co. v. Taliafer- 
ro (Okla. 1916) 156 Pac. 359. 



When a shipment is delivered 
to a common carrier, it must be re- 
ceived and transported for the 
usual freight charges, and, though 
the parties have the right in con- 
sideration of reduced rates to lim- 
it the carrier's liability, a contract 
must be made to this effect, and the 
shipper's attention called to a stip- 
ulation in the bill of lading limiting 
liability. Southern Ry. Co. v. Kim- 
ball (S. C. 1916) 88 S. K 14. 

Where a carrier had published a 
tariff of interstate rates on ship- 
ments of live stock, which contain- 
ed two rates, a higher one for ship- 
ment at the carrier's risk, and a 
lower one for shipment at an 
agreed valuation and limitation of 
damages, and a shipper exercised 
his option oy demanding the higher 
rate, the carrier cannot escape full 
liability for damages because of 
the fact that the agent refused to 
accept the shipment at the higher 
rate and to mark the contract ac- 
cordingly, since by the exercise of 
the shipper's option the contract 
became one at the carrier's risk, 
regardless of the terms of the bill 
of lading, and the carrier could 
have collected the higher rate at 
destination. Chicago Ri I. & Q. 
Ry. Co. V. Core (Tex. 1915) 176 S. 
W., 778. 

113. Cleveland, C. C. & St. L. R. 
Co. V. Dettlebach, 36 Sup. Ct., 177, 
180. 239 U. S. 588, 60 L. Bd.— 
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limitation of liability agreed upon with the initial carrier, for the 
purpose of securing the lower of two rates of freight, would have 
been binding upon the shipper, in view of the Carmack Amend- 
ment, it should equally inure to the benefit of the carrier in its 
cai)acity as warehouseman.^^^ 

5. (a) Limitation of Liability in Case of Fire. The general prin- 
ciples covering damages through loss by fire have been discussed 
elsewhere.^^^Vi While the bill of ladingcontains a provision limit- 
ing liability in case of fire, this limitation has not yet been con- 
strued with reference to the Cummins Amendment. However, 
it was held that a provision in the bill of lading by which the 
carrier limits its liability against loss by fire not attributable to 
its negligence is valid under the Carmack Amendment.^^^ 

6. Invoice Price Under Bill of Lading. The Interstate Com* 
nierce Commission in its investigation of the Cummins Amend- 
ment asked this question and answered it as follows : May the car- 
riers lawfully provide in their tariffs and rate schedules that 
their liability shall be for the full value of the property at the 
time and place of shipment? It is argued that such a provision 
would be neither a limitation of the amount of recovery nor a re- 
presentation or agreement as to value within the meaning of the 
new law. It is urged that this rule would relieve the question 
of the amount of liability from uncertainty, would afford a rea- 
sonable and uniform method of determining the measure of re- 
covery, save endless litigation with its attendant labor and ex- 
pense, and avoid unjust discriminations. The Cummins amend- 
ment clearly places upon the carriers liability for the full actual 
loss, damage, or injury to the property transported which is caus- 
ed by them, and it makes unlawful any limitation of that liabil- 
ity, or of the amount of recovery thereunder, in any receipt,'bill 
of lading, contract, rule, regulation, or tariff filed with this Com- 
mission, without respect to the manner or form in which such 
limitation is sought to be made. The loss or damage must, ap- 
parently, be either as of the time and place of shipment, time 

115. Cleveland, C. C. & St L. R. 116. Central of Georgia Ry. Co. 

Co. V. Dettlebach, 239 U. S. 588, 60 v. Patterson, (Ala. 1915), 68 So. 

L. Ed.—. 36 Sup. Ct. 177. 179. 513. 514. 

115/2. See p. 86. 
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and place of loss or damage, or time and place of destination. 
Where rates are lawfully dependent upon declared values, the 
property and the rates are classified according to the character 
of the property, of which the value of the property may consti- 
tute an element, and such classification is necessarily as of the 
time and place of shipment. It is therefore believed that the 
liability of the carrier may be limited to the full value of the 
property so classified and established as of the time and place of 
shipment.^^^V^ 

This really only reiterates the prior law. It had hitherto been 
held that Section 3 of the Uniform Bill of Lading providing that 
the liability of the carrier of goods for any loss or damage should 
be computed on the basis of the invoice price of the shipment at 
the time and place of shipment is valid.^^'' However it had been 



116H. The Cummins Amend- 
ment, 33 I. C. C. 682, 693. 

117. D. & R. G. R. Co. V. Peterson 
Grocery Co.. (Colo. 1915), 147 Pac. 
663. 665; Zoller Hop Co. v. So. 
Pac. Co., 143 Pac. 931; Grubbs v. 
Atlantic Coast Line R. Co., (S. C. 
1915), 85 S. E. 405; Spada v. 
Pennsylvania R. Co., (N. J.), 92 
Atl. 379, 381; Ullman v. C. & N.W. 
Ry. Co., 112 Wis. 150, 88 N. W. 41. 
88 Am. St. Rep. 949; Willard v. C. 
& N. W. Ry. Co., 150 Wis. 234, 136 
N.W. 646; Cohen V. M., St. P. &Ste. 
M. Ry. Co., 155 N. W. 945, decided 
January 11, 1916; Inman v. Sea- 
board A. L. R. Co. (C. C.) 159 Fed. 
960; Davis v. New York, O. & W. R. 
Co., 70 Minn. 37, 72 N. W. 823; 4 
R. C. L. 930; Wegener v. Chicago 
& N. W. Ry. Co. (Wis. 1916) 156 
N. W. 201, 202. 

Where the bill of lading cover- 
ing a shipment of poultry provided 
that, "The amount of any loss or 
damage for which any carrier is 
liable shall be computed on the 



basis of the value of the property 
(being the bona fide invoice price,, 
if any, to the consignee, including 
the freight charges, if prepaid) at 
the time and place of shipment un- 
^er this bill of lading, unless a 
lower value has been represented/' 
etc., the measure of damages for 
loss of part of the shipment and 
damage to the rest was the market 
value at the time and place of ship- 
ment, plus freight, drayage, and 
commissions, and not the market 
value at the place of destination. 
Wegener v. Chicago & N. W. Ry. 
Co. (Wis. 1916) 156 N. W. 201. 

When the bill of lading of an in- 
terstate shipment contains a con- 
dition that the amount of any loss 
or damage for which the carrier is 
liable "shall be computed on the 
basis of the value of the property, 
being the bona fide invoice price. 
If any, to the consignee, including 
the freight charge, if prepaid, at 
the place and time of shipment," 
it is proper for the Judge to in- 
struct the jury that, if the carrier 
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stated that a provision in a bill of lading that loss or damage 
shall be computed on the basis of the invoice price to the con- 
signee at the time and place of shipment is only valid when based 
upon a reduced rate; in fact, only when such rate is in force, is 
the value of the property at destination the proper measure of 
damages.^^* But this cannot be regarded as the law. And it also 
had been held, although section 3 of the uniform bill of lading 
provides that the measure of damages is the invoice price of the 
shipment including freight charges if prepaid at the place of 
shipment, yet where the consignee is compelled to pay the freight 
before being allowed to inspect the goods at the place of delivery, 
such charges should be considered in determining the amount of 
damages for injury to the shipments.^^* 

7. Eicport and Import Shipments. The question was asked : 
Does the amendment to the act apply to export and import ship- 
ments to and from foreign countries not adjacent to the United 
States? The Commission said this must be answered in the neg- 
ative, in view of the fact that, while specifically stating that its 
terms shall apply to property received for transportation from 
certain points to certain other points, it makes no reference to 
shipments from a point in the United States to a point in a non- 
adjacent foreign country, or from a nonadjacent foreign country 
to a point in the United States.^^o 

8. Goods Hidden from View. In the proviso, "that if the goods 
are hidden from view by wrapping, boxing, or other means, and 



was liable, the plaintiff was entitl- 
ed to recover the freight paid by 
him as a part of his damages. Carr 
v. Pennsylvania R. Co. (N. J. 1916) 
96 Atl. 588. 

Under the Carmack Amendment, 
a stipulation in a bill of lading of 
animals that, in case of loss of any 
of the animals from any cause for 
which the carrier is liable, the val- 
ue thereof shall be its actual cash 
value at the time and place of ship- 
ment, not to exceed a specified 



sum per head, is valid, and governs 
the assessment of damages. Gal- 
veston, H. & S. A. Ry. Co. v. Car- 
mack (Tex. 1915) 176 S. W., 158. 

118. K. C. & M. Ry. Co. (Ark.), 
170 S. W. 565, 567. 

119. D. & R. G. R. Co. V. A. Peter- 
son Grocery Co., (Colo. 1915), 147 
Pac, 663, 665; and see Trakas v. 
So. Ry. (S. C. 1915) 86 S. E. 492. 

120. The Cummins Amendment, 
33 I. C. C. 682. 
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the carrier is not notified as to the character of the goods," the 
shipper may be required to state their value in writing, 
and the carrier only be liable for such value, what is the 
proper interpretation to be placed upon the words, "and 
the carrier is not notified as to the character of the goods?" 
Some argue that the word "character" means nothing more than 
a statement of the ordinary name by which the commodity is 
known. On the other hand, it is urged that knowledge as to what 
the commodity is, is necessary in order to apply to it any trans- 
portation rate, and that therefore the word "character" properly 
means more than the mere name of the commodity. It has been 
suggested that the real and proper meaning would be indijcated 
by recasting the language as follows: Provided, however, that 
if a commodity in the course of transportation is hidden from 
view by wrapping, boxing, or other means, so that the carrier 
can not know its character, that is to say, its g^ade, quality, and 
condition, it may, with the approval of the Commission, publish 
and maintain rates based on value and require the shipper to 
state in writing the value of any shipment made, and beyond the 
value so stated the carrier shall not be liable. It has also been 
suggested that in view of the fact that the articles dealt with in 
this proviso are to be distinguished on the basis of value, the val- 
ue becomes a peculiar quality of the property and the word "char- 
acter" should be construed as including value, and that when the 
shipper notifies the carrier of the character of the goods the no- 
tice is incomplete unless the value is stated as a necessary ele- 
ment in pointing out the character of the goods. Another sug- 
gestion is that when common experience or knowledge does not 
clearly establish the nature of the goods, or the view is hidden by 
boxing, wrapping or other means, and the carrier is not notified 
as to the true character of the goo jS, it may exercise the right to 
require the shipper to state in writing the value of the property. 
The right of the carrier to initiate its rates and to consider value 
of the property tendered for transportation as an element in de- 
termining the classification thereof or the rate applicable there- 
to has not been denied by the act or withdrawn by this amend- 
ment. The right in certain instances to make varying rates upon 
a given article or commodity dependent upon its true value be- 
ing recognized, and it being impossible for the carrier's agent to 
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know the true value of the shipment unless it is declared by the 
shipper, and in view of the fact that the ordinary name of the 
commodity is essential to the application of any transportation 
rate whatsoever, it seems that the word "character" as used in 
this proviso must include the true and actual value as stated by 
the shii)pcr. The word "character" as here used clearly relates 
primarily to value, or to those qualities affecting value, and when 
the entire proviso is considered the meaning seems to be that 
if the qualities affecting value of the goods are hidden from the 
carrier's view, or arc not known to the carrier, the proviso ap- 
plies. It is a well-settled rule of statutory construction that thi 
word *'and'' may be read as "or" in deference to the meaning of 
the context. If the word "and" in the proviso is read as "or," the 
meaning is reasonably clear, whereas if the letter of the statute 
is adhered to the meaning is doubtful and difficult to determine. 
In those instances in which the carrier desires to limit its lia- 
bility to the value of the property as specifically stated in writ- 
ing by the shipper, the rate must be based upon the declared 
value and be so published ; but the Commission apparently muse 
determine in advance of such publication that the commodity 
is one the value of which can not be known to the carrier from 
ordinary sources or reasonable inspection, and to which rates 
based on declared value may be applied in connection with which 
the carrier's liability is limited to the value so declared. In de- 
termining that question the inquiry is w^hether or not the commo- 
dity is one the value of which is peculiarly within the knowledge 
of the shipper. If it has a definite market value, or its value 
depends upon facts of which the carrier has equal knowledge 
with the shipper, the "character" of the shipment is known to the 
carrier, and the proviso does not apply. Congress did not 
affirmatively recognize any rates based upon declared value other 
than those authorized by this proviso. This, of course, does not 
mean that commodities may not be reasonably classified accord- 
ing to value and be subject to different rates applicable to differ- 
ent grades of the same commodity, which is a different matter 
from limiting the liability to the declared value. When the goods 
are not hidden from view, and the carrier is advised as to their 
character, all contracts or agreements purporting to limit the 

16 I 
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liability of the carrier for loss or damage caused by it are made 
void. A carrier, since the Cummins Amendment is in ef- 
fect, may not contract to limit its liability for loss or damage 
caused by it to the property. There is, however, no inhibition 
as to the limitation of the liability of a carrier for losses not caus- 
ed by it or a succeeding carrier to which the property may be de- 
livered. The amendment has expressly reapplied the limitation 
of the prior act with* respect to loss or damage caused by the 
*:arriers chargeable therewith. It follows, therefore, that the 
interpretation applied to the act before it was amended is equally 
applicable to the amendment in so far as the latter affects the 
right of a carrier to establish rates conditional upon the shipper's 
assumption of the entire risk of loss attributable to causes be- 
yond the carrier's control. From this it follows that under the 
amendment a contract or a tariff may lawfully limit to a reason- 
able maximum the liability of a carrier for losses which it does 
not cause. • It follows further that the rates provided by such tar- 
iff may be proportionate to the risk assumed. This provision of 
the statute as to goods concealed from view and of the character 
of which the carrier is not advised clearly prescribes the right of 
carriers under the direction or approval of the Commission to 
provide for a graduation of rates in accordance with the de- 
clared value of the property transported. The liability provided 
by the rates so established by the Commission is applicable no 
less to instances of loss or damage chargeable to the negligence 
of the carrier than to those occasioned by causes beyond the 
carrier's control. But the carriers mav not contract to limit 
their liability for loss, damage, or injury caused by them to pro- 
perty the character of which is manifested by the shipment it- 
self or otherwise disclosed. In this connection it has been sug- 
gested that the carrier might provide that in the event the ship- 
per refused to declare the value the higher rates would apply. 
This suggestion can not be approved. If the rate is lawfully con- 
ditioned upon the value as declared by the shipper, it is as much 
the shipper's duty to declare the true value of the shipment as it 
is his duty to declare the name of a commodity tendered 
for shipment as to which there are no different rates. It is im- 
portant to keep in mind that the carriers are not prohibited from 
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making different rates dependent upon the value of different 
grades of a given commodity ; that, except as covered by the 
Cummins Amendment, including approval of the rates by the 
Commission, the carrier is subject to all of the liabilities impos- 
ed by that amendment; and that if, in any instance, the shipper 
declares the value to be less than the true value in order to get 
a lower rate than that to which he would otherwise be entitled, 
he violates, and is subject to the penalty prescribed in, section 
10 of the Act^ The carrier would also be subject to the same 
penalty in such a case if, having knowledge that the value repre- 
sented is not the true value, it nevertheless accepts the shipper's 
representation as to value for the purpose of applying the rate.^^^ 
9. Special Damages. One phase of traffic law which has caus- 
ed more or less confusion has been the recovery of special dam- 
ages. Thus a contractor holds men at a point awaiting the arrival 
of construction material which is delayed in transit. He has gone 
to considerable expense in the matter, but cannot recover the 
wages of his men which accrued while waiting for the material to 
arrive. This is so because such wages are in the nature of spe- 
cial damages which can not be recovered unless the carrier had 
notice before it accepted the shipment that such damages might 
accrue as the result of its negligence. The rule has therefore 
been laid down to be that in the absence of notice to the carrier 
special damages cannot be recovered. Therefore where a carrier 
unreasonably delays a shipment of cotton ginning machinery 
during the ginning season, it is not chargeable with implied no- 
tice that the consignee was going to operate a public cotton gin 
and he therefore cannot recover profit on the cotton which he 
might have ginned had the machinery arrived on time. ^^^ How- 
ever, profits may be recovered as damages, but such profits must 
be alleged and proved. In order to recover, it was necessary to 
prove that the shipper would havemade a certain amount ofprof- 
it ©n the shipment had it not been negligently held by the carrier, 
and that the carrier knew the purpose for which plaintiff had or- 
dered the shipment. These facts being necessary to establish the 

121. The Cummins Amendment, 122. Illinois Cent. R. Co. v. Bro- 
33 I. C. C. 682. there. (Ala. 1915), 67 So. 628. 629. 
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liability of the carrier, it was equally necessary that they should 
have been alleged.^^' In another case a grower of rice purchased 
coal for fuel for an engine which he used to pump water for his 
growing crop. Owing to a delay in transportation, the fuel arrived 
so late that his crop was ruined. While the freight was at an in- 
termediate station, he notified the carrier what he wanted it for 
and asked it to hurry up the shipment which it did not do. It was 
held that since notice that special damages would accrue was not 
given until after the shipment had moved, they were not recover- 
able.^ 24 This is because notice or information of circumstances, 
whereby special damages might arise, given after the contract 
was made and during the period of transportation, is not suffi- 
cient to charge the carrier with liability for such special dam- 
ages.^ ^^ So a buyer of coal for use in running an engine pump- 
ing water for his growing rice, cannot recover from the carrier 
special damages for delay in transporting the coal causing loss of 
his crop, in the absence of any notice of special damages given 
prior to or at the time of the contract of shipment, though no- 
tice was given during the delay and while the car of coal was 
standing at a way station, and though the buyer requested the 
seller to hurry up the shipment, which request was communi- 
cated to the carrier's agent.^^^ But it has also been stated there 
may be a recovery for special damages arising on account of neg- 
ligent delay in making a delivery after the transported article has 
reached its destination, if notice was given after the arrival pf the 
article at destination. ^^7 

Where the proximate result of the delay is the loss of the use 
of the goods and the carrier has notice or knowledge of facts that 
would apprise it the consignee would sustain loss in that parti- 
cular, the measure of damages is the value of the use during the 
time of delay. Such has been held to be the ordinary damages 

123. Foster v. I. & G. N. Ry. Co., 681. 

(Tex. 1915), 175 S. W. 762, 763. 126. Chicago, R. I. & P. Ry. Co. 

124. C. R. I. & P. Ry. Co. v. v. Thomas, (Ark. 1915), 176 S. W. 
Thomas, (Ark. 1915), 176 S. W. 681. 

681. 127. Chicago, R. I. & P. Ry. Co. 

125. C. R. I. & P. Ry. Co. v. v. Thomas, (Ark. 1915), 176 S. V. 
Thomas, (Ark. 1915), 176 S. W. 681. 
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where the goods consist of machinery ordered for use and not for 
resale, and in cases where a passenger sues the carrier for delay 
in delivering his baggage.^^s gy^ j^ ^^s bg^n held that while a 
carrier is liable for deterioration in goods unreasonably delayed, 
it is not liable for special damages not contemplated at the time 
of shipment ; such as deterioration in eggs because of delay in a 
shipment of material to be used in constructing tgg packing 
boxes.^2^ Under certain circumstances damages may be re- 
covered as within the contemplation of the parties, though 
they are in excess of those which would ordinarily be con- 
sidered the natural and probable consequences of the de- 
fault of the carrier. In all such cases the carrier must 
have had notice of the special circumstances which would likely 
give rise to the damages. "And this notice should be given 
when the goods are delivered for transportation. Subsequent 
notice, however, of the effect of further delay after the goods 
should have been delivered may render the carrier liable for 
damages accruing after that time by reason of his negligence in 
not tracing and finding goods."^'^ So in an action for damages 
occasioned by unnecessary and unreasonable delay in the ship- 
ment of freight only such damages may be recovered as were con- 
templated, or might reasonably be supposed to have entered into 
contemplation of the parties to the contract of carriage, and if 
the shipper expects to charge the carrier with any special dam- 
ages, he must communicate to the carrier, at or prior to the time 
of shipment, all the facts and circumstances of the case which do 
not ordinarily attend the carriage of such freight, or the pecul- 
iar character and value of the property carried ; otherwise, such 
peculiar circumstances cannot be contemplated by the carrier.^'^ 



128. 6 Cyc. 449; 5 Ruling Case 
Law, 223, sec. 833; lUinois Cent. 
R. Co. V. Brothers. 67 South. 628. 
and authorities supra; L. & N. R. 
Co. V. Cheatwood, (Ala. 1915). 68 
So. 720, 721. 

129. Southern Ry. v. Moody, 169 
Ala.. 294. 53 So.. 1016. 

130. L C. R. Co. V. Brothers. 67 
So. 628; 6 Cyc. 450; Southern Ry. 



Co. V. Lewis, 165 Ala.. 451. 51 So. 
863; L. N. R. Co. v. Cheatwood, 
(Ala 1915) 68 So. 720. 721. 

131. M. K. & T. Ry. Co. v. Foote, 
(Okla. 1915). 149 Pac. 223. 

In an action against a carrier for 
failure to deliver a shipment of 
sugar, evidence where it is shown 
the carrier knew that the sugar 
had either been resold or was for 
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And prospective profits cannot be recovered unless by the terms 
of the contract, or by direct notice, they are within the expecta- 
tion of the parties, so that it plainly appears that they were with- 
in the contemplation of the parties when the contract of ship- 
ment was*made.^^2 Qne seeking to recover special damages for 
breach of contract must show that such damages were within the 
contemplation of both parties to the contract ; otherwise, he can 
only recover such damages as in the usual course of things flow 
from the breach. ^^^ So when certain dresses which were to be 
sold at retail were negligently delayed in transit, loss of profits 
could not be recovered unless specially pleaded.^^* So where dam- 
ages for failure to furnish cars to transport lumber are special in 
their nature and not such as would usually and probably result 
from delay in the transportation of timber, a carrier could not be 
held liable for such damages because it had no notice they would 
rcsult.^^^ Therefore if special damages, such as profits, are sought, 
there must be allegation and proof of such special damages.^** 
But the carrier is liable for special damages resulting from delay, 
where it has notice that such damages will occur.^^*^ And there 
may be a recovery for special damages arising on account of neg- 
ligent delay in making a delivery after the transported article 
has reached its destination, if notice was given after the arrival 
of the article at destination. ^^^ 



immediate sale and Chat prompt de- 
livery was most important, and so 
consequential damages, as loss of 
profits on resale, may be recovered. 
Ryley-Wilson Grocer Co. v. St. 
Louis & S. F. R. Co. (Mo. 1916) 
184 S. W. 915, 916. 

132. Central Trust Co. v. Savan- 
nah & W. R. Co., (C. C), 69 Fed. 
683; Foster v. Cleveland, etc., R. 
R. Co., (C. C), 56 Fed. 434; Hamil- 
ton V. McPherson, 28 N. Y. 72, 84 
Am. Dec. 330; Katz v. C. C. C. & 
St. L. R. R. Co., supra, and cases 
there cited; and Rosenberg v.D. L. 
& W. R. Co., 88 Misc. Rep., 1, 150 
N. Y. S., 75; Detmer-Wallen Co. v. 
D. L. & W. R. Co.. 153 N. Y. S. 



288, 289. 

133. M. K. & T. Ry. Co. v. Foote, 
(Okla. 1915), 149 Pac. 223. 

134. Foster v. I. & G. N. Ry. Co., 
(Tex. 1915), 175 S. W. 762, 763. 

135. Calvit V. McFadden, 13 Tex. 
324; Express Co. v. Darnell, 62 
Tex. 640; Railway Co. v. Belcher, 
89 Tex. 428, 35 S. W. 6; Beaumont, 
S. L. & W. Ry. Co. V. Moore, (Tex. 
1915), 174 S. W. 844. 847. 

136. Foster v. I. & G. N. Ry. Co.. 
(Tex. 1915), 175 S. W.. 762, 763. 

137. Armstrong v. C. M. & St. P. 
Ry. Co., (S. D. 1915), 152 N. W. 
696, 697. 

138. C. R. I. & P. Ry. Co. v. 
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10. Interest on Claims. On account of the long period of time 
loss and damage claims frequently pend, sometimes for several 
years before decisive action is taken by the carriers, and then 
suit dragging along several years more, the collection of inter- 
est on claims becomes important. Generally the collection of 
interest depends upon the statutes of the particular state and 
hence any general rule must be considered in the light of such 
a situation. It has been stated, interest may be recovered in 
cases where the suit proceeds on the common law liability of the 
common carrier for the loss of property in its possession for 
transportation, if other elements of liability are present. Indeed 
such seems to be the general rule on the subject. It is 
well settled (aside from any provision in the bill of lading) 
that the measure of the damages for the loss of the goods 
by the carrier, when he is liable for such loss, is generally 
the value of the goods at the destination to which he under- 
took to carrv them, with interest on such value from the 
time when the goods should have been delivered, deducting 
however, the unpaid cost of transportation, but adding such 
incidental damages as naturally and proximately flow from 
the loss. This, at least in the great majority of cases, will be the 
extent of the loss of the shipper, and of the compensation for 
its breach, which it may be reasonably supposed was in the con- 
templation of the parties at the time of the making of the con- 
tract. In certain states interest is recoverable in cases of this 
character as a matter of right. Generally speaking, such interest 
is to be recovered from the time the property should be delivered 
at point of destination. However, where the suit is instituted sub- 
sequent to that time, it is competent to give interest on the value 
of the property lost from the date of the institution of the suit.^'® 
So a carrier which sells property because of the refusal of the 
consignee to receive it, is chargeable with interest on the pro- 
ceeds in excess of the freight during the time they are with- 

Thomas, (Ark. 1915), 176 S. W. Bros. v. Adams Express Co., 72 

681. Mo. App. 13, 21; Goodman ▼. Mis- 

139. Dunn v. Hannibal & St. J. R. souri, K. & T. R. Co., 71 Mo. App. 

Co., 68 Mo. 268; Gray v. Mo. R. 4^0. 464; Smith v. Whitman, 13 

Packet Co., 64 Mo. 47; Lachner Mo. 352; Humphreys t. St. Louis 
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held from the shippcr.^^® But it has been stated in an action 
against a carrier for damages on account of injury to or destruc- 
tion of property in transit, that interest is not recoverable.^ ^^ 

11. Baggage. Do the terms of the Cummins Amendment ap- 
ply to the transportation of baggage? This must apparently be 
answered in the affirmative. Transportation of baggage is a part 
of the contract for transportation of the passenger. The carriers 
have always limited their liability for loss of or damage to bag- 
gage. The baggage check is the carrier's receipt for the baggage. 
No other is required by the terms of the Carmack Amend - 
ment.^*^^ The conditions attached to the carrier's liability are 
stated in the fare schedules and on passage tickets of contract 
form. In National Baggage Committee v. A. T. & S. F. Ry. Co., 32 
I. C. C. 152, the Commission considered the carriers' rules rela- 
tive to charges and liabilities in the transportation of baggage 
and prescribed certain reasonable regulations, including rea- 
sonable insurance charges upon baggage declared to be of greater 
value than the maximum limit provided in the schedules and 
contract for carriage. All ordinary personal or sample baggage 
is hidden from view by boxing, wrapping, or other means, and 
the amended law seems clearly to recognize the carrier's right to 
fix conditions and terms applicable to the transportation of bag- 
gage dependent upon the value as declared by the person offer- 
ing the baggage for transportation. 

The rule covering the measure of damages for the loss of bag- 
gage is somewhat different than that in the case of other pro- 
l)erty. The baggage itself is often the smallest part of the loss. 
So it has been held that the measure of damages for a carrier's 



& H. Ry. Co.. (Missouri 1915). ITS 
S. W. 233, 236. 

140. Stevens-Scott Giain Co. v. 
Atchison T. & S. F. Ry. Co., (Kan. 
1915), 149 Pac. 744. 

A shipper recoveri.iR for dam- 
ages to stock is entitled to recover 
Interest from the date of damage 
as part of his compensatory dam- 



ages. Texas & P. Ry. Co. v. Er- 
win (Tex. 1915) 180 S. W. 662. 

141. Stevens-Scott Grain Co. v. 
Atchison T. & S. F. Ry. Co., (Kan. 
1915). 149 Pac. 7i4; Reading v. C. 
B. & Q. R. Co.. (Mo. 1915), 173 S. 
W. 451. 

1411/2. B. & M. R. R. V. Hooker. 
233 U. S. 97, 58 L. Ed.. 868, 34 Sup. 
Ct. 526. 
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delay in forwarding the sample trunks of a traveling salesman 
is the value of the use of the property during the delay, together 
with the loss of time occasioned thereby ; the carrier's agent re- 
ceiving the trunks for transportation with knowledge of their 
contents and intended use.^'*^ This is so because loss of time and 
inability to make sales because of delay in receiving trunks con- 
taining samples will be regarded as within the contemplation of 
the carrier when it receives and checks a salesman's sample 
trunks as baggage, so as to entitle him to recover damages 



142. Kansas City M. & O. Ry. Co. 
V. Fugatt, (Okla. 1915), 150 Pkc. 
669, 670. 

As a general rule a carrier is not 
liable for loss of sampies carried by 
a commercial traveler. The general 
rule is stated in Moore on Carriers, 
2nd ed., page 1297: 

"The samples carried in his 
trunk by a commercial traveler 
and belonging to his employer, 
although necessary to the object 
of the passenger's journey, are 
held not to be personal baggage, 
but properly mere merchandise, 
but a salesman's catalogue or 
price book is his personal bag- 
gage. Where a carrier under- 
takes, without extra compensa- 
tion, to transport a traveling 
case with notice that it contains 
merchandise or samples, and not 
baggage, it will be liable for the 
loss thereof. And where a car- 
rier, with a full knowledge of 
the character of the contents of 
a trunk, or that the articles 
therein are not properly baggage, 
receives the same for transpor- 
tation as baggage, it will be li- 
able therefor. But the fact that 
commercial travelers or others 
are accustomed to carry mer- 
chandise on passenger trains 



without paying any more than the 
usual price of a ticket for a 
passenger, even if known to the 
carrier, will not render it liable 
for such merchandise. The mere 
payment of an extra charge, on 
account of the overweight of 
alleged baggage, does not con- 
vert it into freight and render 
the carrier liable for it as such; 
and where merchandise to be 
used in trade is packed in a 
trunk, and shipped as personal 
baggage, the carrier having no 
notice or knowledge of its char- 
acter, no liability as a common 
carrier attaches. But if the 
trunks and this compensation are 
received with notice that the 
trunks contained property other 
than the baggage of the passen- 
ger, then there is evidence of an 
agreement, aside from the con- 
tract to transport the passenger, 
for a new, separate, and inde- 
pendent consideration, to trans- 
port such property as freight, 
which will render the carrier li- 
able therefor." 

To the same effect see: 

Talcott V. Wabash R. Co., 66 

Hun (N. Y.), 456; 21 N. Y. S. 

318. 
Gumey v. Grand Trunk R. Co, 59 
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therefor in case of such delay. ^^^ However, it may be stated that 
upon arrival of a trunk at the passenger's destination, it was the 
duty of the carrier to put off the trunk, and it was the duty of 
the passenger then to take the trunk, but, in the nature of the 
case, not immediately. The passenger has a reasonable time to 
lay hands on, and the carrier has a like time to take hands off: 
and until that time transpires, the trunk has not arrived, and a 
new relationship thereabout has not sot in.^** When that time has 
transpired it may be the law will regard the situation as amount- 
ing to a constructive delivery. ^^^ What is a reasonable time for 
delivery must, in some cases be determined by a jury. Where 
there is a dispute about what took place between the passenger 
and the carrier at the time the trunk left the cars, and therefore 
whether or not a new relationship was instituted between them, 
the issue of a reasonable time to deliver ought to go to a jury.**' 

12. Punitive Damages. In certain cases the courts have al- 
lowed so-called punitive damages to be recovered against car- 
riers. These are damages allowed as a punishment in addition to 
the ordinary damages recoverable. They are only permitted in 
extreme cases. So where an express company, shipping a piano, 
delayed it in such a manner that a person of ordinary reason and 



Hun (N. Y.). 625; 37 N. Y. S. 

Rep. 155; 14 N. Y. S. 321. 
ScoviUe V. Griffith. 12 N. Y. 509. 
Hawkins v. Hoffman, 6 HiU (N. 
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Michigan Cent. R. Co v. Carrow. 

73, 111. 348. 
Weber Co. v. Chicago, etc., R. 

Co., 92 Iowa. 364; 60 N. W. 637. 

McElroy v. Iowa Cent. Ry. Co. 
(Iowa). 110 N. W. 915. 

Southern Kansas R. Co. v. Clark. 
52 Kan. 398. 

Jacobs V. Tutt, 33 Fed. 412. 
Ailing V. Boston, etc., R. Co.. 126 
Mass. 121; 30 Am. Rep. 667. 

Stinison v. Connecticut River R. 



Co., 98 Mass. 83; 93 Am. Dec. 
140. 

Rossier v. Wabash R. Co., 115 
Mo. App. 515; 91 S. W. 1018. 

Pennsylvania R. Co. v. Miller, 35 
Ohio St. 541; 35 Am. Rep. 620. 
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Tex. App. Cas., sec. 33. 

143. Kansas City, M. & O. Ry. Co. 
V. Fugatt, (Okla. 1915). 150 Pac. 
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144. Spears v. Railroad, 11 8. C. 
158. 188. 

145. Heyman ▼. Railroad, 203 U. 
S. 270, 276, 27 Sup. Ct. 104. 51 L. 
Ed. 178, 7 Ann, Cas. 1130. 
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prudence would have said it was a reckless disregard of the ship 
per's rights, the company was liable for punitive damages.^*^ 



(S. (\ 1915), 85 S. E. 158, 160. 

In an action for damages for de- 
lay in the delivery of a trunk, evi- 
dence as to the cost of clothing pur- 
chased to wear in the meantime, 
without evidence as to the value 
of such clothing at the time of the 
delivery of the trunk, is not a suf- 
ficient basis for a verdict, since 
the measure of damages is the dif- 
ference between the cost of such 
clothing and its value at the time 
the trunk was delivered. Lichter- 
man v. Barrett 157 N. Y. S. 882, 883. 

In an action for damages for de- 
lay in the delivery of a trunk, the 
burden is on the plaintiff to show 
the value of the clothing at the 
time of delivery, not on the de- 
fendant to show such fact by way 
of mitigation of damages. Lichter- 
man v. Barrett, 157 N. Y. S. 882, 883. 

147. Piero v. Southern Express 
Co., (S. C. 1916). 88 S. E. 269. 

A son shipped his mother's 



corpse by railroad, and when the 
box and casket containing it were 
being unloaded at its destination 
the baggageman pushed one end 
upon a truck about 18 inches be- 
low the door of the car, threw the 
other end out, and threw a heavy 
trunk on top of it. The shipper 
protested, telling him the box con- 
tained his mother's body, and the 
baggageman replied with profane 
and vulgar language, and continued 
to throw other trunks on the box 
until the thumb-screws were bent 
down and the' sides of the box 
brokeh open, making it necessary 
to repair the box before the funer- 
al. The jury returned a verdict for 
15 actual damage and 1500 punitive 
damages. It was held that the pu- 
nitive damages were not excessive, 
or so out of proportion to the actual 
damages as to indicate passion and 
prejudice and should be sustained. 
Wall V. St. Louis & S. F. R. Co. 
(Mo. 1916) 182 S. W. 1057, 1058. 
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1. Jurisdiction of Interstate Commerce Commission. The In- 
terstate Commerce Commission has no jurisdiction over loss and 
damage claims. Hence it is not authorized to determine whe- 
ther damage to a shipment of shingles was caused by the act of a 
carrier in reloading into two open cars.^ 

2. Jurisdiction of Courts — In General. The various amend- 
ments to the Interstate Commerce Act have not abridged the jur- 
isdiction of either the state or federal courts to entertain suits for 
loss and damage to freight. In some instances state rules of evi- 
dence and procedure have been modified, and of course, state 
courts are bound by such modifications, but the right of the ship- 
per to bring the suit in the first instance is not abrogated in any 
way. Thus section 22 of the Interstate Commerce Act permits an 

1. New York Merc. Exch. v. B. & O. S. W. R. R.. 21 I. C. C. 536, 

& O. R. R., 36 I. C. C. 156; Kay Co. 538: L. & N. R. R. v. Scott, 133 

V. D. & R. G. R. R., 21 I. C. C, 239, Ky. 724, 729. 118 S. W., 990. 
240; Buffalo Hardwood L. Co. v. B. 
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action to be brought in a state court for the wrongful failure of a 
terminal carrier to deliver an interstate shipment.^ So the lia- 
bility fixed by the Carmack Amendment, may be enforced by a 
state court.^ 

In a typical case it appeared the shipper alleged the following, 
among other things. It purchased a carload of hogs and caused 
them to be shipped from Kelso, Tenn., to Atlanta, Ga. The hogs 
could have been shipped in a car 36 feet long, for which the 
tariff rate between those points, as published by the carriers, 
was $53. Its vendor ordered a car that length for the purpose of 
the shipment. Under the tariff schedule, the carriers reserved 
the right, for their own convenience, to furnish a longer car 
than that called for or required by the shippers. In that event 
the rate of freight is the price of the car called for, when such 
car is sufficient to carry the shipment. The first carrier, the 
Xashville, Chattanooga & St. Louis Ry., for its own conveni- 
ence, instead of furnishing a car 36 feet long; which would have 
been sufficient, furnished one 38 feet long, and this fact was 
duly noted on the bill of lading. The freight was prepaid, and 
this fact was also entered. When the car of hogs arrived at 
their destination, the last carrier, the defendant, refused to de- 
liver the hogs without the payment of an additional amount of 
$2.65, though notified of the facts by the shipper and against its 
protest ; and thereby damage resulted as set out. Held, since 
the shipper did not contend that the fixed tariff rate was unrea- 
sonable, illegal or discriminatory, but that its vendor paid the 
fixed rate and had due notation thereof made by the terminal 
carrier, in spite of this, it refused to perform its duty as a com- 
mon carrier by delivering the shipment without requiring pay- 
ment of an additional and wholly illegal demand, and section 22 
of the Interstate Commerce Act provides that nothing in the act 
shall in any way abridge or alter the remedies existing at common 
law or by statute. The state court had jurisdiction of the ship- 

2. W. & A. R. Co. V. White Pro- Co. (So. Dak. 1915). 150 N. W. 
vUion Co. (Ga.), 82 S. E. 644. 646. 777. 778. 

3. Elliott V. C. M. & St P. Ry. 
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pcr's claim for damages arising from the illegal refusal of the 
terminal carrier to deliver freight on which the proper charges 
had been paid, and suit could be brought against the final car- 
rier without joining the initial carrier.* Therefore the fact that 
the Interstate Commerce Commission mav have recommended 
the payment of special damage which flows from violation of a 
federal law is no reason why the state court may not take cog- 
nizance of a suit based in part upon another result of that act 
which, when connected with many other acts of a different 
nature, will show a willful and malicious purpose, and give rise 
to this common-law cause of action.^ So an action for damages 
for the failure of a railroad to properly run a special train as 
agreed can be brought in a state court and application does not 
first have to be made to the Interstate Commerce Commission.^ 
But if the Commission had acted upon a live stock contract, and 
approved it, a shipper bringing suit thereunder must first re- 
sort to the Commission. Until it does affirmatively appear that 
the Commission acted upon it, the courts are free to deal with it.^ 
However, since the uniform live stock contract has never been 
approved by the Interstate Commerce Commission, or referred 
to, or made a part of a carrier's tariff, a state court has authority 
to declare one of its provisions illegal and invalid.* A 
suit against a carrier for the negligent handling of a ship- 
ment is transitory and may be brought against the carrier in 
any state where proper service may be had.^ And such a suit is 
governed by the law of the place where the negligence occurred.^® 

In any case where an action is brought under state statutes 
modeled upon the Interstate Commerce Act, decisions of the Su- 
preme Court of the United States, construing the Interstate Act 
will have persuasive authority.^^ So section 9 of the original In- 

4. W. & A. R. Co. V. White Pro- S. B., 124, 126. 

vision Co. (Ga.), 82 S. E. 644, 645. 8. Norfolk & W. Ry. Co. v. A. J. 

5. L. & N. R. Co. V. Ohio Valley Steele & Son, (Virginia 1915), 86 
Tie Co. (Ky.), 170 S. W. 633. 642. S. E. 124, 126. 

6. Burns v. Nevada-California- 9. Coy v. St. L. & S. F. R. C«., 
Oregon Ry. (Nev. 1915), 145 Pac. (Mo. 1915), 172 S. W. 447. 

926, 928. 10. Coy v. St. L. & S. F. R. Co.. 

7. Norfolk & W. Ry. Co. v. A. (Mo. 1915), 172 S. W. 447. 

J. Steele & Son (Virgina 1915) 86 11. Southern Pac. Co. v. Super- 
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terstate Commerce Act (24 U. S. Stats, at Large 379, c. 104), lim- 
iting jurisdiction to federal courts, relates to actions in which i^ 
is claimed the carrier has violated the Act by doing something 
which it forbids or has neglected to do ; something which it com- 
mands should be done. It does not have reference to actions 
brought under the Carmack amendment, enforcing liability of 
the initial carrier for damages caused by negligent carriage, or 
to actions for such damages not brought under the Carmack 
amendment. Of such actions state courts have jurisdiction.^^ 
In Kansas City S. R. Co. v. Carl, 227 U. S. 639, 33 Sup. Ct. 
391, 57 L. Ed. 683, and in C. B. & Q. Ry. Co. v. Miller, 226 
U. S. 513, 33 Sup. Ct. 155, 57 L. Ed. 323 the Supreme Court 
of the United States decided writs of error to state courts 
in actions brought under the Carmack amendment without in- 
timating that state courts had no jurisdiction. State courts 
have jurisdiction to enforce federal laws unless it is withheld 
directly or by necessary implication.^^ 

B. Parties. Sometimes it is difficult to determine who is the 
proper party to maintain a suit for loss and damage. It is well 
settled however that the assignee or transferee of a bill of lading 
may sue upon any cause of action which is supported by the 
terms of that contract.^* And no formal assignment by a partner 
of his interest in a partnership is necessary to enable another part- 
ner to sue alone for injury thereto. Any action showing an in- 
tent to transfer the interest to the suing partner is sufficient.^^ 
But where in an action for damage to cattle from their escape 
from defendant railroad's receiving pens, claimant sued both for 
injuries to animals owned by him individually and those owned 
by him in partnership with another, failing to show that his part- 

ior Court. (Cal. 1915), 150 Pac, 14. Canby v. Merchants' & Min- 

897, 403. ers' Transp. Co., (Ga. 1915) 85 S. 

12. Smeltzer v. St. Louis & S. E. 361. 362; Watson v. Union Pac. 
P. R. Co. (C. C.) 168 Fed. 420; Ft. R. Co., (Mo. 1915). 178 S. W. 871. 
Smith & W. R. Co. v. Awbrey & 873; St. L. & S. F. R. R. v. Mounts 
Semple, 39 Okl. 270, 134 Pac. 1117. (Okla. 1914), 144 Pac. 1036. 

13. Bichlmeier v. Minneapolis, 15. Hardesty v. Atchison, T. & 
St. P. & S. S. M. Ry. Co. 150 N. S. F. Ry. Co.. (Mo. 1915), 179 S. W. 
W. 508, 509. 725. 
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ncr had assigned to him his interest in the cattle, only showing 
that he himself had agreed to go ahead and sue for the whole 
damage to the whole shipment, he could not maintain his action 
for damage to the partnership live stock, since there was no show- 
ing of his partner's intention to transfer his interest in the cattle 
or his interest in the claim for damages to the plaintiff.^* So a bai- 
lee has a right to enforce the liability of a carrier for the loss of 
goods.^^ Where goods were shipped by a manufacturer upon the 
order of a seller to different consignees, each purchase "of goods 
being put in a separate package with the name marked upon same 
and the bill of lading taken from the railroad in the consignee's 
name for such goods, title to the goods passed to the purchaser 



16. Hardesty v. Atchison, T. & 
S. F. Ry. Co., (Mo. 1915), 179 S. W. 
725. 

17. Litzenberg v. Cole, 151 N. 
Y. Suppl. 68Y, 688. 

While the shipper of goods deliv- 
ered by her through an expressman 
to a steamship company for trans- 
portation could sue in her own 
name as an undisclosed principal 
from whom the consideration mov- 
ed, to enforce the rights in rela- 
tion to the goods the expressman 
acquired when acting for her, she 
could not affirm the contract of 
transportation in part and disaf- 
firm in part, as by repudiating, in 
her suit for misdelivery, the bill of 
lading which the steamship issued 
to the expressman without objec- 
tion and which gave the address of 
the consignee different from that 
marked on the shipment. Porter v. 
Oceanic S. S. Co. of Savannah 
(Mass. 1916) 111 N. E. 864. 

In an action against a common 
carrier, whereby it is sought to re- 
cover damages for the loss of 
perishable goods intrusted to such 
carrier for shipment, alleged to 
have occasioned through the negli- 



gent handling of and unreasonable 
delay by the carrier in transporting 
such goods, the declaration is not 
demurrable for failing to allege that 
the claimant was the owner of the 
goods. The consignor has the im- 
plied right to bring such action by 
reason of his delivery of the goods 
by him to the carrier and its re- 
ceipt of them for carriage, espec- 
ially when it is made to appear 
from the allegations of the declara- 
tion that the consignee was to re- 
ceive and sell the goods for the 
claimant as the consignor. Aultman 
v. Atlantic Coast Line R. Co. (Fla. 
1916) 71 So. 283. 

Where claimant partnership maae 
a large number of shipments of in- 
toxicating liquors by defendant ex- 
press company by separate con- 
tracts for each shipment, claimant's 
recovery in an action for the con- 
version of part of the shipments 
was no bar to a subsequent action 
for the conversion of the other 
shipments, because of a lack of 
identity and of subject-matter and 
demand in the two actions. Dan- 
ciger V. American Express Co. (Mo. 
1915) 179 S. W. 806. 
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upon delivery to the railroad, and when the goods were destroy- 
ed each separate consignee had a separate individual cause of 
action against the carrier, and the manufacturer could not main- 
tain such action himself.^* But a lumber company" which is the 
purchaser of standing timber cannot sue a railroad which has 
built a spur into the timber land under a contract with the owner 
thereof, for failure to promptly furnish cars thereon for loading.^* 
Since the consignee is presumed to be the owner of the prop- 
erty under an open bill of lading the shipper can not recover 
for negligence in transporting in consideration of increased 
freight charges in the absence of proof that he paid the freight 
or obtained some interest in the property.*^ So when the con- 
signee pays the consignor for a shipment he takes all the right 
and title of the consignor to the same, and therefore the con- 
signor has no right to assign a claim for the loss of such ship- 
ment to a third party.^^ Where suit is brought for injury to 
freight against a railroad operating by receivers, it is not neces- 
sary for plaintiff to prove the appointment of the receivers if his 
complaint properly alleges their appointment and the railroad 
does not specifically deny such statement.*^ Bu^ a rule where cas- 
es of eggs are received at shipping point and receipted for on 
other than order bills of lading as in apparent good order (con- 
tents and condition of contents of package unknown) and arrive 
at destination in the same apparent good condition, and show no 
external evidence of damage, no inspection of contents of such 
cases will be permitted before delivery thereof to consignee, and 
he will be required to accept and receipt for them subject 



18. Alabama Great Southern R. 
Co. V. Aultman & Co. (Ala. 1914), 
67 So. 589, 590. 

19. Beaumont, S. L. & W. Ry. 
Co. V. Moore, (Texas 1915) 174 S. 
W., 844. 

20. Ellington & Guy v. Norfolk 
Southern R. Co., (N. C. 1915), 86 
S E. 693. 

But a consignor, who has made a 
special contract with a carrier to 
transport goods, may maintain an 
action against the carrier for fail- 



ure to deliver them within a rea- 
sonable time, or for their loss or in- 
jury, even where title passed to 
the consignee at delivery of the 
goods to the carrier. Norfolk 
Southern R. Co. v. Norfolk Trunk- 
ers* Exchange (Va. 1916) 88 S. E. 
318. 

21. Southern Ry. Co. v. Brew- 
ster, 69 So. 111. 

22. Kansas City M. & O. Ry. 
Co. V. Cave (Texas 1915), 174 S. 
W. 873, 873. 
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to the same conditions under which the shipment was received 
for transportation, viz., as in apparent good order (contents and 
condition of package unknown). This can not, of course, bar con- 
signee from suing for, and upon due proof from obtaining com- 
pensation for loss or damage caused by, the negligence of the 
carrier, even though undisclosed by the joint examination at de- 
livery point and is not restricted to cases showing external evi- 
dence of damage.2^ It being doubtful whether a sale was complete 
on delivery of goods to a carrier, or only on delivery at destina- 
tion, and consignee having released the carrier from liability in 
the consignor's favor, and authorized settlement with him, the 
consignor could maintain an action for delay in transportation.^^ 
Where a contract of sale allows the vendee and consignee to re- 
fuse the goods if not in good condition on arrival, the consignor's 
title is not divested by delivery to the carrier, and he may sue 
the carrier for injury to such goods.^^ In an action by a' shipper to 
recover for loss of goods under the Interstate Commerce Act, re- 
quiring any interstate carrier to issue a bill of lading, and mak- 
ing it and any other carrier to which it may be delivered liable 
"to the lawful holder thereof" for any loss, the holding of the bill 
of lading is not prerequisite to such right of action. ^^^ but the 
statute extends its remedy directly against the carrier to whom 
goods are delivered for shipment in behalf of such shipper, or one 
who has succeeded to his rights. The declaration is not subject 
to demurrer for failing to allege that a receipt or bill of lading 
was issued for the goods, and that the claimant was the lawful 
holder of such bill of lading. ^^ Where claimant undertook to per- 
form the duty of giving his deceased mother a decent burial, and 
assumed responsibility for all funeral expenses and the cost of 
transportation of the corpse, he was the proper party to sue a 
carrier for violating his right to control the body for the purpose 
of a decent burial by so mishandling the box in his presence as 

23. N. Y. Merc. Exch. v. B. & O. omon, (Ark. 1916), 184 S. W. 418. 
R. R., 36 L C. C, 156, 160. 25^. Pecos v. N. T. Ry. v. Mey- 

24. United SUtes Express Co. er (Tex. 1913) 155 S. W. 309, 312. 
V. Rea, (Ark. 1915), 181 S. W. 888. 26. Aultman y. Atlantic Coast 

25. Yazoo & M. V. R. Co. v. Sol- Line R. Co., (Fla, 1916), 71 So. 283. 
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to bend down the thumbscrews and burst open the sides of the 
box.*'' It has been said a suit on a transportation contract is 
properly brought in the name of the consignor, whether he is 
the owner or not.** So the Carmack Amendment, providing that 
any common carrier receiving property for transportation from a 
point in one state to a point in another shall be liable to the 
"lawful holder" of the bill of lading, authorizes a recovery by the 
perspn beneficially interested in the shipment, though he may 
not be in possession of the bill of lading.*^ And any lawful 
holder of a bill of lading, issued by the initial carrier pursuant to 
the Carmack Amendment, upon receiving property for interstate 
tran^ortation, may maintain an action for any loss, damage, 
or injury to such property caused by any connecting carrier to 
whom the goods are delivered.*® Where plaintiffs pleaded breach 
of an interstate railroad company's contract to transport, feed, and 
fatten sheep in transit, and then retransport them to market for 
sale, and also pleaded wrongful appropriation of the proceeds of 
the sale to the carrier's use, the fact that the carrier may not have 
had authority under its filed tariffs to feed and fatten the sheep in 
transit did not entitle it to judgment on the pleadings.*^ 

C. Pleading. Various technical objections are often interpos- 
ed to the pleadings in the case, and thus some very pretty ques- 
tions of pleading are often decided in loss and damage cases. A 
shipper sued a carrier for injury to mules thru an unreasonable 
delay and after the expiration of 91 days filed an amended peti- 
tion declaring on the same contract, but alleging the cause of 
delay and the damages with greater particularity than in the 
original petition. The bill of lading provided that no suit could 
be amended after 91 days. Held the amended petition did not 
state a new cause of action and did not come within the limita- 
tion of the bill of lading.** A provision in an express receipt that 

27. Wall V. St. Louis & S. F. R. Norfolk Truckers' Elxchange, (Va. 
Co., (Mo. 1916), 182 S. W. 1057. 1916), 88 S. E. 318. 

1058. 30. Carr v. Penn. R. Co., (N. J. 

28. J. A. Lamy Mfg. Co. v. Miss- 1916), 96 AU. 588. 

ouri Pac. Ry. Co., (Mo. 1916), 182 31. Klink v. Chicago, R. I. & P. 
S. W. 131. Ry. Co., 219 Fed. 467. 

29. Norfolk Southern R. Co. v. 32. M. K. &,T. Ry. Co. of Tex. 
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suits on a claim for loss and damage must be brought within one 
year, may be relied upon by the defendant at the trial although 
not specifically pleaded as a defense.^^ A petition for loss and 
damage did not contain any allegations as to the market value of 
the stock involved at the point of destination, and the carrier ob- 
jected to all testimony as to what the market value was at des- 
tination, on the ground that there was no allegation to support 
it. These objections the court overruled. Having alleged gen- 
erally that the stock was damaged to the extent of $600, plaintiff 
below proved what the market value would have been if handled 
with proper care and delivered in due time and what they were 
worth in the condition in which they did arrive. Held, what is 
the proper measure of damages is a rule of law, to be applied by 
the court, as applicable to the facts given in evidence; that it is 
not essential to the statement of a good cause of action that the 
petition should set out a proper legal measure of damages; that a 
statement of the facts essential to a cause of action is all that 
good pleading requires, and when there is evidence sufficient to 
take the case to the jury, it is for the court to inform the jury of 
the measure of damages.'* A petition for failure to furnish cars 
for live stock should not in one count sue in tort and in another 
count declare on contract.^^ A petition states a cause of action 
sounding in contract under which it is averred that plaintiff en- 
tered into a contract for hire with defendant on 'the 19th day of 
August, whereby defendant undertook and agreed to furnish two 
cars at the shipping point for the reception and shipment of his 
59 head of cattle on the morning of August 22d, so as to enable 
him to deliver them at the National Stockyards, East, St. Louis, 
on the morning of August 23d. It was averred, too, that plaintiff, 

V Neale, (Tex. 1915), 176 S. W. 85. as to which the federal laws gov- 

33. Rudolph Wurlitzer Co. v. em. Stubblefleld v. St. Louis & S. 

Barrett, (N. Y. 1915), 154 N. Y. S. F. R. Co. (Mo. 1916) 184 S. W. 149. 

226. 34. Gulf C. & S. F. Ry. Co. v. 

While foreign statutes must be King, (Texas 1915), 174 S. W. 960. 

pleaded, it is unnecessary for a de- 961. 

f endant carrier to set up in its ans- 35. Dalton v. St. L. I. M. & S. 

wer the provisions of the federal Ry. Co. (Mo. 1915), 173 S. W. 77, 

Jaws where the answer showed 78. 

that the transaction was interstate, 
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relying upon the contract so entered into, tendered his cattle to be 
loaded in cars for shipment on the morning of August 22d, and 
defendant failed and refused to furnish cars to receive them. Be- 
cause of this plaintiff was prevented from shipping that da>r, and 
in the meantime the market for such cattle materially declined, so 
as to entail a considerable loss upon him, for which damages were 
prayed. So much of the petition above adverted to as lays both 
an agreement on the part of defendant and a consideration 
therefor, avers a breach of the contract. It is clear the case thus 
stated and the recovery prayed is one sounding in contract and 
for its breach. And where a petition contains two counts for 
negligent delay in furnishing cars, one declaring on contract and 
the other on tort, the court cantiot submit both issues to the 
jury.^^ Where a petition alleged that corn was good, dry, and 
merchantable, ar^i that appellants were negligent in "allowing or 
permitting contents, or part of contents, of said cars to be rained 
upon or otherwise dampened in transit," an answer that the 
corn "was shelled while too green, and that same was reshipped 
in a green, damp, and unripe condition," was nothing more than 
a denial that the corn was rained upon and was.fipe, merchant- 
able grain. ^^ Where a shipper sues a carrier for damages to live 
stock, if the carrier denies transportation and delivery to it of the 
particular shipment, it cannot afterwards on the trial put in 
evidence tariffs and classification limiting liability which it has 
filed with the Interstate Commerce Commission. ^^ Where a 



36. Dalton v. St. L. I. M. & S. 
Ry. Co. (Mo. 1915), 173 S. W. 77, 
79. 

By direct provision of Code 1907, 
§5329, a complaint may contain a 
count ex contractu and one ex de- 
licto, provided the actions arise out 
of the same transaction or relate 
to t-he same subject-matter. Nash- 
yflle, C. & St. L. Ry. v. Farrell & 
Braley (Ala. 1906) 70 So. 986. 

The claimant in an action against 
a carrier for a failure to deliver a 
shipment may either sue in tort 
as for a breach of the carrier's com- 



mon-law duty to deliver, or for the 
breach of the contract of transpor- 
tation. J. A. Lamy Mfg. Co. v. 
Missouri Pac. Co. (Mo. 1916) 182 
S. W, 131. 

37. St. L. B. & M. Ry. Co. v. 
Evans (Tex. 1915), 173 S. W. 228. 

38. Reading v. C. B. & Q. R. Co. 
(Mo. 1915), 173 S. W. 451, 452.' 

In an action against a conunon 
carrier of live stock for damages to 
a shipment, where, nearly three 
years after the shipment, and in a 
second trial, defendant tendered 
the plea that notice of the loss was 
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complaint for damages to part of a shipment is sufficiently 
clear and specific to inform the carriers of the charges 
of negligence which they are required to meet and to state at 
law a good cause of action for a breach of common-law duty of 
the carrier, the refusal of a motion to make a complaint more 
specific is so far within the discretion of the trial court that a 
cause will not be reversed on that ground unless the rights of 
the complaining party have suffered.^^ Foreign freight cars used 



not presented within the time re- 
<iuired by the contract of shipment, 
the disallowance of such amend- 
ment by the court was proper, de- 
fendant having waived the pro- 
vision of the contract of shipment 
in view of the lapse of time, the 
preceding trial, and cost to claim- 
ant; that fact that the carrier 
had been kept from filing such 
plea before because the United 
States Supreme Court had not de- 
cided that the Carmack Amend- 
ment to the Interstate Commerce 
Act superseded state laws govern- 
ing a carrier's liability for damage 
to interstate shipments, afford- 
ing no reason for inflicting a 
hardship upon claimant. Cincin- 
nati N. O. & T. P. Ry. Co. v. 
Smith & Johnston (Ky, 1915) 176 
S. W., 1013. 

Where a shipper of peanuts con- 
tended they were damaged because 
the car furnished could not be ven- 
tilated, allegations, in answer that 
the shipper was negligent in load- 
ing gre^n peanuts into an unven- 
tilated car, do not admit that the 
car was not suitable. Cleburne Pea- 
nut & P. Co. v. Missouri K. & T. 
Ry. Co. of Texas, (Tex. 1916). 184 
S. W. 1170. 

39. Adams Express Co. v. Wel- 
bom, (Ind. 1915), 108 N. E. 163, 



164. Not necessary to name con- 
necting carriers: Pecos & N. T. 
Ry. V. Meyer (Tex. 1913), 155 S. 
W. 309, 311. 

In actions at law where the neg- 
ligence of the carrier is the bas- 
is of recovery, it is not necessary 
for the declaration to set put the 
facts constituting such negligence, 
but an aUegation of sufficient acts, 
causing injury to the claimant 
coupled with an allegation that 
such acts were negligently done, 
will be sufficient. Anltman v. At- 
lantic Coast Line R. Co. (Fla. 1916) 
71 3o. 283. 

The petition in an action against 
a stockyards company for damages 
to live stock was not subject to a 
general demurrer, where it alleged 
that it was the carrier's duty to no- 
tify claimants of the arrival of 
the stock, and that it neglected to 
do so, that the stock arrived in a 
bad condition, and that the carrier 
negligently placed them in open 
and unprotected pens, thereby ex- 
posing them to the heat of the sun, 
in direct consequence of which sev- 
eral died, and others were injured, 
though there was no allegation as 
to how or in what manner it be- 
came the carrier's duty to notify 
claimants. Hovencamp v. Union 
Stock-Yards Co., (Tex. 1915), 180 S. 
W. 225. 
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by a resident railroad under an agreement to avoid transfer and 
whereby it uses such freight cars for its own shipments upon the 
basis of a fixed rental are not subject to attachment by a resident 
creditor of the foreign carrier, which owns such equipment.*^ 
Since a trial court has large discretion it may permit by 
amendment a defense where a suit for damage to freight was not 
brought in apt time.'*^ 



A petition, seeking recovery 
against a carrier for the loss of a 
valise, averred that it contained 
enumerated articles of a reasonable 
value stated, which were for the 
necessary comfort, convenience, 
and adornment of claimant and 
other members of her family who 
were traveling with her, and so 
were proper articles of baggage, is 
sufficient without averring evi- 
dentiary facts which would show 
the articles were proper articles of 
baggage. Carter-Mullaly Transfer 
Co. V. Angell (Tex. 1915) 181 S. 
W. 237. 

In an action for damage to a 
shipment of bananas, where the pe- 
tition described the property as 
"four cars of bananas loaded in 
cars M. K. & T.," giving their 
numbers, such allegation was too 
indefinite as to the number of 
bunches or the value, and open to 
special exception. Illinois Cent. 
R. Co. v. Freeman (Tex. 1916) 182 
S. W. 369. 

In an action by shippers of live 
stock for delay in transit, where 
the petition alleged only that the 
cattle should have arrived on a 
certain date, but did not, whereby 
the shippers were compelled to 
hold them over for the next mar- 
ket, proof of an additional shrink- 
age in weight after arrival and of 



the decline in the market at which 
the cattle were sold was inadmiss- 
ible for want of basis in the plead- 
ings. International & G. N. Ry. 
Co. V. Landa & Storey (Tex. 1916) 
183 S. W. 384. 

In an action by shippers of live 
stock for delay in transit, the peti- 
tion, alleging that the cattle should 
have reached destination on a giv- 
en date, but did not, so that claim- 
ants were compelled to hold them 
over for the next^market, waa in- 
sufticient as failing to allege when 
they arrived and why they were 
held over. International & G. N. 
Ry. Co. V. Landa & Storey (Tex. 
1916) 183 S. W. 384. 

A declaration which in sub- 
stance alleges that although the 
goods which were (delivered to a 
carrrier for transportation were 
destroyed by an act of God, yet 
the carrier could have foreseen 
and diligence could have protected 
the goods from injury, but that it 
negligently failed to do so, states 
a cause of action against the car- 
rier. Gulf Coast Transp. Co. v. 
Howell, (Fla. 1915), 70 So.' 567. 

40. Koontz V. Baltimore & O. R. 
Co. (Mass. 1915), 107 N. W. 973. 

41. Kansas City Southern Ry. 
Co. V. Bull, (Ark. 1915), 179 S. W. 
172, 174. 
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— Counterclaims. An interesting question of pleading pe- 
culiar to loss and damage cases is presented in the problem as 
to the right of a shipper to file a counterclaim for damages to 
a shipment when sued for the freight charges. It has sometimes 
happened that when goods have been delivered in a damaged 
condition, the shipper, if he has obtained possession of them 
without payment of the freight charges, because he was on the 
carrier's credit list, or for some other reason, refuses to pay the 
charges when asked to do so, but seeks to set-off his damage 
when sued. For instance, in a recent case in Indiana a shipper 
was sued for $328.13 freight charges, and obtained a verdict for 
$1066.80 on a counterclaim for injuries to the shipment.^* 

The United States courts, however, have had occasion recently 
to pass upon this question in two cases, and these District Courts 
have held that a claim for loss and damage, growing out of a 
freight shipment, does not constitute a lawful offset against a 
claim of an interstate carrier for unpaid freight charges. These 
federal decisions hold that it is against public policy to permit a 
counterclaim of this kind to be filed. The theory of such federal 
decisions is that it opens the door for fictitious claims. The idea 
seems to be that since one of the devices used in the obtaining of 



42. N. C. & St. L. Ry. v. John- 
son (Ind. 1915) 109 N. E. 912. 

As a matter of general law, in 
an action of a common carrier for 
charges, the shipper may set off 
damages to or loss of goods sus- 
tained by the negligence of the car- 
rier. 

Schwinger v. Raymond, 83 N. Y. 

192. 
Dunham v. Bower, 77 N. Y., 76. 
Manning v. Watson, Cheves (S. 
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S. & N. Ala. R. R. Co. v. Hen- 

lein & Barr, 56 Ala., 368. 
Bearse v. Ropes, Fed. Case 1192 
Leech v. Baldwin, 5 Watt's, 446. 
Snow V. Carruth, Fed. Case 
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Relyea v. New Haven Rolling 
Mill Co., 42 Conn., 579. 

Edwards v. Todd, 2 111., 463. 
Bancroft v. Peters, 4 Mich., 619. 
Mallory v. Biurett. 1 E. D. Smith, 
N. Y., 234. 

Rhodes v. Newball, 126 N. Y., 
574. 

But see Merrick v. Gordon, 20 
N. Y., 93. 
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Battle V. Atkinson, (Ga. 1911); 
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rebates is the making of fictitious claims for damages, to permit 
counterclaims in actions of freight charges would simply open 
the door to a renewal of this method of rebating, and at least 
would cast a suspicion upon the transaction if a compromise is 
effected. As one of the courts expressed it : "So important is it 
that the collection of freight charges should be uniform as to all 
shippers, so important is it that it be above suspicion of favorit- 
ism, that I feel that it is against public policy to permit a counter- 
claim of this kind to be pleaded * * *."*2^ fij^ soundness of 
these federal decisions, however, being as they are in trial courts, 
may well be doubted. The federal courts of the different states 
conform their practice as near as may be to the practice in the 
state courts in which their respective districts are^located. If, 
under the state practice, a counterclaim of this kind is permis- 
sible, there is no reason why a federal court should presume a 
carrier and shipper intend to evade the law by fictitious suits. 
If the shipper has a valid claim it is certainly easier to adjudicate 
}t in a suit growing out of freight charges on the same shipment 
than to have two separate suits brought: Of course, as a matter 
of good practice, as well as law, there is no reason why a shipper 
should be permitted to counterclaim damages for loss or injury 
to a different shipment than that for which he is sued for charges, 
but wjiere it is all one transaction, it can hardly be said to be 
against public policy to allow a counterclaim to be filed. Cer- 
tainly it is difficult to believe that the shipper and carrier who 
seek to evade the law by paying fictitious claims will do so in 
open court in the shape of the compromise of a lawsuit, when 
there is very much less risk attached to paying a fictitious claim 
direct without the publicity attending court action. 

D. Burden of Proof. The question of what proof the claimant 
must ihake is one of extreme importance. Since the facts of how 
the injury occurred, are generally within the exclusive knowledge 
of the carrier, the courts are liberal in permitting the claimant, 
by showing certain essential facts witkin his knowledgre to 
raise presumptions which complete his case. Thus if he shows 

42Vi. III. Cent. R. R. v. Hoopes Ry. v. Stein, 233 Fed.— ; also see 
and Sons, 233 Fed. 135; C. & N. W. I. C. C. Conference Ruling 48. 
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property is delivered to the carrier in good condition, and ar- 
rives at destination in damaged condition, a prima facie case of 
negligence of the carrier is made out.*^ A shipper showing a de- 
livery of goods to a carrier, and that they were not redelivered 
makes out a prima facie case against the carrier entitling him to 
damage for his loss, and to avoid such damages the burden is 
upon the carrier to prove its freedom from liability.^* Where a 
shipper shows a delivery of goods to a carrier as warehouseman, 
and a failure to redeliver, he makes a prima facie case entitling 
him to damages, and the burden is then on the warehouseman 
to explain the loss in a manner not attributable to his negli- 
gence.*^ And where a shipper expressly alleged that the goods 
were in good condition when delivered to the carrier, he has the 
burden of proving that fact.*^ So if it is shown that cattle are de- 
livered in good condition to a carrier and they reach destination 
injured, and delay in transportation is shown on the part of the 
railroad, then it devolves upon the carrier to show an excuse 
therefor.*^ All that a shipper of live stock which has been delayed 



43. Presley Fruit Co. v. St. 
Louis, L M. & S. Ry. Co., (Minn. 
1915) 153 N. W. 115. 

The receipt of goods in a dam- 
aged condition raises a presumption 
that the carrier was negligent. St 
Louis I. M. & S. R. Co. v. Hudgins 
Produce Co., (Ark 1915) 177 S. W.. 
400; C. R. L & G. Ry. v. Scott 
(Tex. 1912), 156 S. W. 294, 297. 

A cast iron heating boiler ship- 
ped from St. Paul to Waseca by 
train, transferred from the train by 
dray and lowered into a base- 
ment, and there installed, x was 
found, after installation, to be 
cracked. The evidence was that it 
was sound when shipped, and that 
it was carefully handled after it 
was taken from the train, and re- 
ceived no jars or jolts, but there 
was evidence that such boilers 
crack very easily, and there was 



no positive evidence that it was not 
cracked while so handled. The evi- 
dence was not conclusive that the 
damage occurred while on the 
train, and it was held the rule that, 
when go^ds are delivered to a car- 
rier in gooa condition and arrive at 
destination in damaged condition a 
prima facie case of liability is made 
out, did not, as a matter of law, ap- 
ply. Lewer v. Minneapolis, & St. 
L. R. Co. (Minn. 1916) 156 N. W. 6. 

44. Chicago, R. I. & P. Ry. Co. 
V. Stouffer, (Ind. 1916), 111 N. E. 
809. 

45. Chicago, R. I. & P. Ry. Co. 
V. Stouffer, (Ind. 1916), 111 N. E. 
809. 

46. Cleburne Peanut & P. Co. v. 
Missouri, K. & T. Ry. Co. of Texas, 
(Tex. 1916), 184 S. W. 1070. 

47. Rogers v. T. & P. Ry. Co., 
(Tex. 1914), 172 S. W. 1117, 1119. 
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in transit is required to prove, is the delay which causes the in- 
jury to the cattle. If there is an unreasonable delay, and there is 
a cause for it which would in law excuse, the facts are peculiarly 
within the knowledge of the carrier and its agents, and 
the rule is that it is incumbent upon*the carrier to plead and 
prove it.*^ So where it appears that when potatoes were de- 
livered to the carrier they were matured, ripe, and in sound order, 
and when the same were delivered to the consignee they were 
in a damaged condition, a prima facie case of liability is made out 
against the carrier even though the potatoes were shipped in re- 
frigerator cars, and the burden is upon the carrier to show that 
the damaged condition of the potatoes was due to no fault or neg- 
ligence on its part, or that the damage was due to tlie inherent 
nature of the potatoes themselves.*^ So w^here onions in 



48. T. & P. Ry. V. Martin Bros. 
(Tex. 1915), 175 S. W., 707. 708. 

In suit for loss of or injury to 
bailed goods, where a failure or 
refusal of the bailee to return the 
property on demand is shown, the 
burden rests upon him to make 
satisfactory explanation. Perry v. 
Seaboard Air Line R. Co. (N. C. 
1916) 88 S. E. 156, 157. 

In an action for damages to a 
shipment of cotton seed, where a 
witness testified that he had no 
express recollection about the par- 
ticular car of cotton seed, but that 
he handled all the seed shipped 
from a gin, and thdt aU shipments 
were in good condition when ship- 
ped out, there was sufficient evi- 
dence that the shipment was in 
good condition when delivered to 
the initial carrier to sustain a ver- 
dict for the shipper. St. Louis, I. 
M. & S. Ry. Co. v. Home Oil & 
Mfg. Co. (Ark. 1916) 183 S. W. 176. 

In an action by the shippers of 
live stock, where the complaint al- 
leged the carrier agreed that the 



stock should not be unloaded in 
Nashville, Tenn., which agreement 
the road failed to keep, so that the 
stock were exposed to pleural pneu- 
monia, and part of them contracted 
the disease and died, in order for 
the shippers to recover, it was in- 
cumbent upon them to prove that 
the contract contained the stipula- 
tion alleged regarding unloading. 
Nashville, C. & St. L. Ry. v. Far- 
rell & Braley (Ala. 1916) 70 So. 
986. 

A vague estimate as to damage to 
a shipment, based on a witness' ex- 
amination of 12 to 15 packages out 
of 327 at the time of receipt, and 
the amount for which he sold them 
30 or 60 days thereafter, held in- 
sufficient to warrant submission to 
the Jury of the amount of damage 
to the shipment. Perkett v. Manis- 
tee & N. E. R. Co.. (Mich. 1916)^ 
157 N. E. 388. 

49. D. & R. G. R. Co. v. A. Pet- 
erson Grocery Co., (Colo. 1915) 147 
Pac. 663, 664. 
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good condition when shipped, and in a commercial sense perish- 
able, were kept in a closed car nearly 14 days after arrival before 
notice to the claimant, during which owing to climatic conditions 
they sprouted and decayed, the jury could find that the resulting 
loss was caused by the carrier's negligence.^® 

The well-settled rule is that, where a shipment of live stock 
is accompanied by the owner or his agent, and injury results dur- 
ing transit, the burden is upon the owner to show how the in- 
jury occurred — i. e., whether it w?is caused by some actionable 
negligence upon the part of the carrier; but, where the live 
stock is not accompanied by the owner or his agent, and injury 
results during transit, then, when the owner shows that the 
live stock was in good condition when delivered to, and accepted 
by, the carrier for shipment, and was in a damaged or injured 
condition when delivered by the carrier to the consignee at the 
place of destination, the burden shifts; and, unless the carrier 
can show that the injury was due to the inherent nature, pro- 
pensities or viciousness of the animals, the fact of injury is 
taken as prima facie evidence of actionable negligence upon the 
part of the carrier in the transportation thereof.^^ Under this 
rule, where a claimant did not accompany the shipment, it was 
sufficient for him to allege and prove the delivery to, and 
acceptance by the carrier of the live stock in good condition, and 



50. Garvan v. N. Y. C. & H. R. 
R. R., 210 Mass. 275, 96 N. E. 717; 
Hudson V. Baxendale, 2 H. & N. 
518; St. Clair v. Chicago, Burling- 
ton & Quincy R. R., 80 Iowa, 304, 
45 N. W. 570; South Deerfleld On- 
ion S. Co. V. New York, N. H. & H. 
R. Co., (Mass. 1916), 111 N. E. 367, 
369. 

51. I. C. R. R. Co. V. Word, 149 
Ky. 229; McCampbell, etc. v. 
L. & N. R. Co., 150 Ky. 723; 
150 S. W. 987; L. & N. R. Co. 
V. McClintock, 151, Ky. 455, 152, 
S. W. 253; I. C. R. R. Co. v. 
Howard, 152 Ky. 308, 153 S. W. 



427; L. & N. R. Co. v. Cecil, 155 
Ky. 170, 159 S. W. 987. 

A shipper, accompanying a ship- 
ment of live stock, has the burden 
of proving that injury to the stock 
was occasioned by the carrier's 
negligence. Kolkmeyer v. Chicago 
& A. R. Co. (Mo. 1916) 182 S. W. 
794. 

A charge in an action for injuries 
to a shipment of goods, that the 
burden of proof was on claimant to 
make out a case is not objection- 
able, on the theory that when a 
shipment is delivered in good con- 
dition, but arrives damaged, the 
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that the carrier failed to deliver the same at destination in like 
condition. It then devolves upon the carrier to show that the 
injuries were due to the act of God or the public enemy, or to 
the inherent nature and qualities of the live stock, or to the act 
or fault of the shipper himself. Unless the carrier can show this, 
it is liable for loss or injury regardless of whether it was neg- 
ligent or not. It was, therefore, surplusage for the plaintiff to 
allege in his petition any negligence upon the part of carrier.^* 

The burden does not rest upon the shipper to show just ex- 
actly at what part of the transit an injury to his shipment 



burden is on tne carrier to excise 
the injury, the proof not showing 
without contradiction that the ship- 
ment was in good condition when 
received, and claimant having al- 
leged that it was delivered in good 
condition, for if the burden on that 
issue had shifted, such contention 
should have been presented by an 
appropriate request. Cleburne Pea- 
nut & P. Co. V. Missouri, K. & T. 
Ry. Co. of Texas (Tex, 1916) 184 S. 
W. 1070. 

52. L. H. & St. L. R. Co. v. S. 
S. H. & C. Co.. 157 Ky. 772, 164 
S. W. 90, C. N. O. & T. P. Ry. Co. 
V. Veatch (Ky. 1915). 172 S. W. 89, 
90. 

Proof that out of a shipment of 
cattle, which were in good condi- 
tion when they started, one was 
dead on arrival and another so in- 
jured that it died before the ani- 
mals could be sold, will not without 
more proof that the dead steer died 
from injuries of some kind estab- 
lish negligence on the part of the 
carrier. Illinois Cent. R. Co. v. 
Peel. (Miss. 1916), 70 So. 887. 

Where cattle were in good con- 
dition when delivered to the car- 
rier, and when received some of 



the animals were dead and others 
injured, the carrier has the .burden 
of showing that the injuries were 
not caused by its negligence, and 
to escape liability must account 
for its handling of the cattle during 
all the time they were in its charge. 
Yazoo ik M. V. R. Co. v. Bell 
(Miss. 1916) 71 So. 272. 

In an action for damages for the 
death of hogs shipped on a very 
warm March day, evidence that out 
of the shipment, which for a long 
time stood on a siding. 13 of the 
hogs died, coupled with proof that 
the loss was greatly above the nor- 
mal loss, warrants a finding of 
the carrier's negligence. Botts v. 
St. Louis & H. Ry. Co. (Mo. 1915 
177 S. W. 746. 

While, owing to the limiUtions 
on its liability, negligence of a car- 
rier of live stock must be shown, it 
may be established by circumstan- 
tial evidence. Botts v. St. Louis 
& H. Ry. Co. (Mo. 1915) 177 S. W. 
746. 

Where, in an action against a 
carrier for injuries to live stock, 
the court required the jury, in order 
to find for the shipper, to find that 
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occurred.^* But in an action against a connecting carrier for in- 
jury to live stock through delay and rough handling it is com- 
petent for the shipper to prove the appearance and condition of 
the cattle at the shipping point and at the destination without 
first showing their condition at the junction point where the con- 
necting carrier reccfived them, if the court charged the jury that 
the connecting carrier was only responsible for damages oc- 
casioned by its own negligence.^* In an action for injur- 
ies to live stock the carrier claimed exemption because 
there was no evidence tending to show what the condition 
of the cattle would have been upon their arrival at the 
place of destination, if they had been transported and de- 
livered with ordinary care and diligence. According to testi- 
mony of claimant's witnesses, the cattle were in good condition 
when they were loaded on the cars, and the proof was 
uncontroverted that, when they reached their destination, 
11 of them were dead, being piled upon each other, and many 



the stock was properly loaded, and 
that the carrier negligently injured 
It, and that, if injury happened by 
reason of neglect of the shipper's 
servant accompanying the stock, 
there could be no recovery, a 
charge erroneously imposing on the 
carrier the burden of showing that 
the injury was not caused by its 
negligence in handling the car was 
not prejudicial to the carrier. 
Kolkmeyer v. Chicago & A. R. Co. 
(Mo. 1916). 182 S. W. 794. 

Where it was shown that horses 
were delivered to a railroad com- 
pany, in good order, and at the end 
of the transit were found to be in- 
jured, the burden rests upon the 
road to rebut the presumption of 
its negligence. Schloss'Bear-Davis 
Co. v. Louisville & N. R. Co. (N. 
C. 1916) 88 S. E. 476. 

Where it was shown that horses 
received severe bruises and other 
injuries during a shipment, and 



were weak and hungry on arrival 
at their destination, the failure of 
proof as to the precise place or 
manner in Which the injuries 
were received aoes not defeat the 
shipper's right to recover. South- 
ern Pac. Co. V. W. T. Meadors & 
Co. (Tex. 1915) 176 S. W., 882. 

In an action for injuries to a 
shipment of horses, where plaintiff 
did not accompany the shipment, 
nor did any one for him, who was 
authorized to do more than to try 
to keep the horses up, the burden 
is on the carrier to explain the 
cause of the injuries received by 
the horses. Southern Pac. Co. v. 
W. T. Meadors & Co. (Tex. 1915) 
176 S. W., 882. 

53. St. Louis I. M. ft S. Ry. Co. 
V. Nunley, (Ark. 1915), 179 S. W. 
369. 

54. Houston & T. C, R. Co. ▼. 
Lindsey, (Tex. 1915). 175 .S. W. 
709. 
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of the rest bruised, skinned, and in a very bad condition gener- 
ally. It was also shown that no one accompanied the shipment 
for the claimant. Held, under such circumstances a prima 
facie case of negligence was made by the claimant, and if any 
of the injuries sustained by the cattle were due to inherent vices 
of the animals, the burden was upon the carrier to show 
that fact.^^ Where a carrier persists in demanding from a ship- 
per an excessive amount of freight charges, no formal demand 
and tender of the freight is necessary to support an action for 
conversion.^^^ 

The burden of proof rests upon the bank which sues an ex- 
press company for the loss of part of the contents of a package 
of money to show the amount in the package when shipped and 
the amount when delivered to the consignee.^^ And the fact that 
the bill of lading recites that goods are received in apparent 
good order does not relieve the shipper of a carload shipment oi 
household goods from the burden of proof of showing that he 
properly and safely loaded them.^*^ But the burden of proof is 
upon an interstate carrier who has negligently lost property in 
transit, claiming a release to the amount of the shipper's declar- 
ed or agreed value of such property, to prove all the facts es- 
sential to such defense, including a valid stipulation of release.^* 
In an important case recently decided, damages were claimed 
because the carrier mixed infected cattle among sound cattle in 
the pens, communicating to them the disease. Upon reviewing 
the evidence the court held if the railroad brought cattle from in- 
fected territory, or cattle bearing ticks that produced disease 
among a shipper's cattle, from which they died, it would of 



55. See F. W. & D. C. Ry. Co. 
V. Greathouse, 82 Tex. Ill, 17 S. W. 
834. St. L. & S. F. Ry. Co. v. Bros- 
iU8, 47 Tex. Civ. App. 647, 105 S. 
W. 1131. Kansas City M. & O. Ry. 
Ca V. Cave, (Texas 1915), 174 S. 
W. 872, 873. 

55J4. A. T. & S. F. Ry. Co. v. 
Etherton, (Okla. 1915), 145 Pac. 
779. 



56. Adams Ebcpress Co. v. Na 
tional Bank of Middlesboro (Ky 
1915), 172 S. W. 660. 

57. Best V. G. N. Ry., (Wis 
1915), 150 N. W. 484. 486. 

• 58. St. L. & S. F. R. Co., (Okla.) 
144 Pac. 1036. 1037. 

Burden on carrier to show val 
idity of bill of lading; Norfolk & 
W. Ry. V. Steele ft Son (Va. 1915) 
86 S. E. 124. 
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course, be liable for the damage; but the mere fact that fever 
developed among cattle at a certain point after a car of cattle 
was unloaded, with further testimony that for some time prior 
thereto there had been no infection nor fever among the cattle 
in and around the place, was not sufficient to show that said 
cattle were infected, or frorh infected territory, and com- 
municated the disease to the cattle of claimant; especially 
where the station is within a short distance of the district 
cattle quarantine line, and it is equally as probable that the dis- 
ease from which the cattle died could have been communicated 
by cattle or ticks coming from below the quarantine line, which 
was hard by the station.^^ So, in an action for negligently dip- 
ping cattle in an unclean manner it was held the fact that the 
cattle included in the shipment and subjected to the dip, as al- 
leged in plaintiff's petition, fattened during the winter and 
sold thereafter at as good a price as other cattle not included in 
the shipment, or not subjected to the dip, would not preclude 
a recovery by plaintiff, if, in fact, the cattle were in reality de- 
preciated in value by reason of the dip, and if the carrier was guil- 
ty of negligence in the .manner of giving or preparing for said 
dip.^® The presumption that goods delivered to the initial carrier 
as in good order were received in the same condition by the last of 
several connecting carriers is not a conclusive presumption, but 
may be rebutted by proof that the damage to the shipment was 
due to the inherent character and qualities of the article or goods 
shipped. Presumptions arising' by law are substitutes for evi- 
dence, and, in the absence of an appropriate request for instruc- 
tions, the court is no more required to call particular attention 
to specific facts resting upon presumption than to to facts estab- 
lished by direct evidence.^^ It is said it is a salutary rule, where 
the property carried is committed exclusively to the custody of 
the carrier, that the burden is on the carrier to allege and prove 

■ 

59. St L. I. M. & S. Ry. Co. v. 8. W. 880, 882. 

Campbell (Ark. 1915), 172 S. W. 61. Capital City Oil Co. v. Cen- 

823, 825. tral of Georgia Ry. Co. (Ga. 1915). 

60. Missouri K. & T. Ry. Co. of 86 S. E. 57. 
Texas v. Cauble (Texas 1915), 174 



ACTIONS AT LAW FOR DAMAGES 



273 



the existence of any exception to its liability as a common car- 



rier.*2 

E. Competency of Witnesses. Questions concerning the right 
of various witnesses to testify often arise. It has been held the 
wife of the plaintiff can testify concerning the value of house- 
hold goods.** In an action for the loss of freight the freight claim 
agent of the carrier can testify as to the efforts he made in tracing 
same and as to its sale as unclaimed freight, and the disposition 
of the proceeds, where he had personal knowledge of such facts.** 
In an action for loss and damage to a shipment of cattle, it is 
proper to ask an expert live-stock shipper whether a load of 62 
head of cattle, weighing in the neighborhood of 22,000 pounds 
would overcrowd the car where such person had testified that he 
had frequently shipped from 22,000 to 28,000 pounds in a car 



62. Chicago, etc. Co. v. Slattery, 
76 Neb. 721, 107 N. W. 1045. 124 
Am. St. Rep. 825; South, etc., 
Co. V. Henlein, 52 Ala. 606. 23 
Am. Rep. 578; Cooper v. Raleigh, 
etc., Co., 110 Ga. 659, 36 S. 
R 240; McCoy v. Keokuk, etc., 
Co., 44 Iowa, 424; 5 Thompson on 
Negligence, sec. 6454; Stiles v. 
Louisville, etc., Co., supra, note 18 
L. R. A, (N. S.) page 93. Nash- 
ville, C. & St. L. Ry. Co. V. John- 
son, (Ind. 1915), 109 N. E. 912, 916. 

63. St. L. I. M. & S. Ry. v. Wal- 
lace (Tex. 1915), 176 S. W. 764. 
767. 

In an action against a carrier for 
conversion, a witness' testimony 
that she could enumerate the var- 
ious articles which were packed or 
prepared with her assistance, and 
that she was present and helped 
pack and load the wagons with the 
goods that were shipped, and that 
she testified from what she did and 



saw herself shows that she was 
fully qualified to testify to the iden- 
tity of the property. Pecos & N. T. 
Ry. Co. V. Porter (Tex. 1916) 183 
S. W. 98, 99. 

64. St. L. I. M. & S. Ry. V. Wal- 
lace, (Tex. 1915), 176 S. W. 764. 
766. 

E«rror was committed by the trial 
Judge in refusing to permit further 
cross-examination, under chapter 4 
of the Laws of 1907, of one who 
was claimed to be a managing 
agent of a railway company, on the 
ground that the court could not see 
that the claimant could show such 
person to be a managing agent, af- 
ter such witness had testified that 
he had been in the employ of the 
carrier company for 21 years, 
that during such time he had been 
operator, station agent, trainmas- 
ter, live stock agent, freight trans- 
fer agent, assistant superintendent, 
and general agent; that at the time 
of the trial he was general agent of 
the company, and as such general 
agent had charge of the business of 
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without overcrowding.^^ In a case involving injury to live stock 
the shipper introduced evidence tending to show that the car was 
overcrowded and that this occasioned injury to part or all of the 
cattle. On rebuttal the carrier called witnesses who testified 
that they were familiar with cars such as that conveying the cat- 
tle, and that 62 head of cattle such as those hauled might be plac- 
ed in a car without overcrowding. An objection was made that 
this was not proper expert testimony, and not based on facts dis- 
closed. Held, the testimony related to matters not familiar 
to the ordinary juror and hence was competent.** A ship- 
per cannot testify, in his opinion, what is a reasonable 
time to make a run, since what is a reasonable time to make a rail- 
road trip is a question of mixed law and fact for the jury to de- 
cide.*^ Witnesses who have had several years experience in the 
cattle business and are familiar with the effect upon cattle dipped 
in arsenic and in crude oil are sufficiontly qualified as experts to 
testify to the injury caused to cattle by dipping in crude oil.** 
There is no error in permitting a witness to testify as to the 
market value of horses in the condition they arrived and what it 
would have been if they had been delivered in the time and man- 
ner they should have bcen.*^ But a shipper should not testify 
as to what is his opinion of the difference in value between a ship- 
ment when it arrived and its value had it arrived within a reason- 
able time. His testimony should be as to what is the actual dif- 
ferenceJ^ But a witness testifying as to market value, must be 
qualified on the subject. Where in a suit for damages to a ship- 
ment of live stock, a witness for claimant had testified that 



soliciting freight up and down the 
line of the company and solicited 
the freight from the claimant dur- 
ing the times covered by the suit; 
and, also, that he had taken part 
in trying to get a settlement for 
the claimant. Knapp v. Minneap- 
olis, St. p! & S. S. M. Ry. Co., (N. 
D. 1916) 156 N. W. 1019. 

65. Golsch V. Chicago M. & St. 
P. Ry. Co. (Iowa 1915). 153 N. W. 
327, 329. 



66. Golsch V. Chicago, M. & St 
P. Ry. Co., (Iowa 1915). 153 N. W. 
327, 329. 

67. Gulf C. & S. P. Ry. Co. v. 
Bogy (Texas 1915) 178 S. W. 577. 
578. 

68. Missouri K. & T. Ry. Co. of 
Texas v. Cauble, (Texas 1916), 174 
S. W. 880, 882. 

69. Gulf C. & S. F. Co. V. King, 
(Texas 1915), 174 S. W. 960. 961. 
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he did not know the market value of such cattle at destination, 
his estimate that, if the cattle had reached destination in good 
condition, they would have been worth on the market from $1.50 
to $2.50 a head more than in the condition when they arrived, 
was a mere guess and inadmissible.'^^ In an action for damage to 
a shipment of bananas, one saying he was a practicing phy- 
sician was improperly allowed, over defendant's objection, to 
testify as to the market value of bananas by the hundred pounds 
at the point of shipment, where he had previously stated he could 
not say he had ever seen the bananas in controversy, did not 
know how many bunches were in a car, and did not know their 
grade.''* But where a witness testifies that during a certain sea- 
son he was engaged in shipping fruit to certain markets, and 
daily received telegrams and advices from different dealers in 
that commodity concerning the value of the fruit, and also receiv- 
ed information by sale bills and wires, and, based on that infor- 
mation, he knew what the market price was on that date, such 
evidence was competent.''^ In an action for delay and injury to 
a shipment of live stock, a witness engaged in the wholesale buy- 
ing and selling of horses and mules, who had made shipments 
to destination, and who testified that the market to which he 
shipped was practically the same as at other places in that sec- 
tion of the country, was properly qualified to testify that the mar- 
ket value of the shipment was greater at destination than at the 
point of origin of the shipment.^* 

A shipper can testify as to the usual and customary time it 
takes to transport a shipment between given points. A reasonable 
time for the shipment is so much time as is necessary, under 
the circumstances, to do conveniently what the contract or duty 
requires should be done in a particular case. In determining 
what is a reasonable time or an unreasonable time, regard is to 

70. Gulf, C. & S. F. Ry. Co. v. 72. lUinois Cent. R. Co. v. Free- 
Bogy, (Texas 1915), 178 S. W. 677, man, (Tex. 1916), 182 S. W. 369. 
578. 73. Louisville & N. R. Co. v. Mc- 

71. St. Louis Southwestern Ry. Han, (Ga. 1916), 87 S. EL 889, 890. 
Co. of Texas v. Kerr, (Tex. 1916), 74. Texas & P. Ry. Co. v. De 
184 S. W. 1058. Long. (Tex. 1915), 176 S. W. 874. 
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be had to the facts of the particular case. A reasonable 
time, when no time is specified, is a question of law and fact for 
the jury to decide under proper instructions,'^^ A witness 
who qualifies as an expert concerning the condition of ship- 
ments of vegetables is competent to testify that a car con- 
taining perishable produce has been roughly handled, in that 
he found most of the freight smashed and lying on the floor of 
the car and that any man of average intelligence would know 
that nothing but rough handling could have produced- such 
results.'^* The testimony of an experienced stockman as to what 
extra shrinkage a specified delay in transportation would pro- 
duce on cattle is admissible ''^ The testimony of men who have 
been engaged for many years in the buying and selling and 
handling of live stock, and the shipment thereof, as to the ef- 
fect upon cattle of delays in shipment, is not mere speculation 
and guess work, but its reliability depends largely on the ex- 
perience and fairness of such witnesses, though of course their 
judgment as to the extent of shrinkage or depreciation is not 
reducible to anything like a mathematical certainty.'^* But the 
competency of a witness to testify as to the shrinkage of cattle is 
primarily a question for the trial judge to determine. Unless his 
decision is manifestly erroneous, it cannot be disturbed on ap- 



75. Gulf C. & S. F. Ry. Co. v. 
Bogy (Texas 1915) 178 S. W. 577, 
579. 

76. San Antonio & A. P. Ry. Co. 
V. Bracht (Tex. 1915). 172 S. W. 
1116. 

One having an experience of 15 
or 20 years of shipping live stock, 
may testify that it is usual and 
customary to bed cars with sand or 
hay to enable stock to stand. 
Missouri, K. & T. Ry. Co. of Texas 
V. Ryon (Tex. 1915) 177 S. W. 525. 

In an action for injuries to live 
stock in .shipment, testimony by the 
shipper as to the ordinary shrink- 
age of cattle under proper ship- 
ment, if they were properly handl- 



ed, is not an opinion on a mixed 
question of law and fact, since the 
expressions "proper shipment" and 
"properly handled" do not refer to 
the condition of the cattle under 
the shipment in question, but to the 
usual and ordinary shrinkage of 
cattle of that class when shipped. 
Chicago R. I. &. G. R. Co. v. Gore. 
(Tex. 1915) 176 S. W. 778. 

77. T. & P. Ry. Co. v. Martin 
Bros.. (Tex. 1915). 175 S. W. 707. 
708. 

78. G. C. & S. Ry. Co. v. J. A. 
Bowers & Son. (Tex. 1915). 175 S. 
W., 861. 862. 
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pealJ^ A shipper of cattle with considerable experience can testi- 
fy that pens in which the cattle have been unloaded and confined 
en route were too small, where such witness before expressing his 
opinion detailed the facts as to the sufficiency of the pens ; since 
a non- expert witness is allowed to express his opinion, when in 
so doing he at the same time details the facts and circumstances 
upon which same is based.*^ A shipper of cattle can testify that 
they were in worse condition when they reached destination than 
they would have been had they been transported in the usual and 
ordinary way, where such shipper had considerable experience in 
shipping cattle and had made many shipments between the points 
involved.*^ In an action against an express company for injuries 
to a colt from being left over night in a bam having a defective 
floor, the testimony of expert witnesses that, in their opinion, the 
barn was unsafe, was properly admitted, where the opinions were 
based on conditions which witnesses saw and afterwards describ- 
ed to the jury.*2 jn ^^ action for loss and damage to frozen pota- 
toes, the testimony of the shipper that the potatoes were worth 
$1.35 per bushel when purchased and the market value was $1.35 
per bushel and that the. frozen potatoes were absolutely worthless, 



79. T. & P. Ry. Co. v. Martin 
Bros.. (Tex. 1915), 175 S. W.. 707, 
708. 

In a suit for injuries to cattle in 
shipment, a witness, though an ex- 
pert, cannot staie his conclusicm as 
to the depreciation which the cat- 
tle would have suffered by ordinary 
shipment and the depreciation they 
suffered as it was; the question of 
depreciation being for the jury's de- 
termination, and the ^witness as- 
suming it Pecos ft N. T. Ry. Co. v. 
Holmes (Tex. 1915) 177 S. W. 505. 

Claimant, who had shipped hogs 
a number of times, may testify as 
to the normal shrinkage of hogs 
resulting from shipment. Southern 
Kansas Ry. Co. of Texas v. Hughey 
(Tex. 1916) 182 S. W. 361. 

In an action by shippers of live 



stock for delay in transit, where the 
petition alleged only that the cattle 
should have arrived on a certain 
date, but did not, whereby the ship- 
pers were compelled to hold them 
over for the next market, proof of 
an additional shrinkage in weight 
after arrival and of the decline in 
the market at which the cattle 
were sold was inadmissible for 
want of basis in the pleadings. In- 
ternational ft G. N. Ry. Co. V. Lan- 
da ft Storey (Tex. 1916) 183 S. W. 
384. 

80. Houston ft T. C. R. Co. v. 
Lindsey (Tex. 1915), 175 S. W., 
708, 709, 710. 

81. Houston ft T. C. R. Co. v. 
Lindsey, (Tex. 1915), 175 S. W., 
709. 

82. U. S. Horseshoe Co. v. 
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is sufficient to support a judgment, although it does not specif- 
ically state that the value referred to was the value at destina- 
tion.*3 Where cattle were delivered in different cars from those in 
which they were shipped, the evidence shows conclusively they 
had been unloaded en route.** Although it appears that cattle 
are weak when shipped, still if there is evidence to show that they 
were not too weak and poor to ship and that there was a delay of 
two days and rough handling, a judgment of damages for death 
will not be reversed on appeal.*^ In an action for delay one of the 
principal grounds of defense relied upon was that delay complain- 
ed of was unavoidable, and due to destruction (by fire for which 
carrier was not responsible) of a bridge on a line of connecting 
carriers. The shipper introduced evidence that another shipment 
made at the same time from the same place, arrived a day earlier. 
Held, the mere fact that this so-called "parallel shipment" was 
made on a different train from that on which the plaintiffs' 
stock was shipped does not in itself make the evidence inadmis- 
sible. The proximity in point of time, and the identity of the 
route and termini, bring the evidence clearly within the gen- 
eral principles set out in Riverside, etc., Cotton Mills v. Waugh, 
117 Va. — , 84 S. E. 658, as to the admissibility in evidence of col- 
lateral events and occurrences which are similar to those form- 
ing the subject of the controversy.*^ 

F. Admissibility of Evidence. The general rules of law gov- 
ern the admission of evidence in loss and damage cases. In other 
words, there are no special rules of evidence applicable particular- 
ly to this kind of litigation, which distinguishes it from any 
other. Certain presumptions help out the plaintiff, and the In- 



American Express Co., 95 All. 706. 

83. G. H. & S. A. Ry. v. Brown, 
(Tex. 1915), 175 S. W., 749. 

84. G. C. & S. F. Ry. Co. v. J. 
A. Bowers & Son. (Tex. 1915), 175 
S. W., 861. 

85. International & G. N. Ry. 
Co. V. Frank, (Tex. 1915), 177 S. 
W. 168. 

88. Norfolk & W. Ry. Co. v. A. 



J. Steele & Son, (Virginia 1915), 
86 S. E. 124, 127. See also, Mich.' 
Cent. R. Co. v. Curtis, 80 111. 324, 
in which it was held that the loss 
of a depot was not sufficient- ex- 
cuse for delay when it appeared 
t^hat subsequent shipments over 
the same road reached their desti- 
nation in advance of the shipment 
involved in the suit 
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terstate Commerce Act to some extent defines the possible pro- 
cedure as well as certain substantive rights, but the ad- 
mission of testimony is governed by the common law and the 
state statutes. Each objection to testimony therefore presents 
an instance to be judged under the general law with reference 
to the particular situation in which it arises. Specific instances, 
therefore, as affected by the general rules, afford the best guide 
in determining whether certain evidence is admissible in loss and 
damage cases. Questions of evidence, and of the admissibility 
of the various kinds of evidence in particular cases are, however, 
so interwoven with every part of the subject of loss and damage 
that they are in most cases best considered in connection with 
the particular branches of the subject to which they relate. It 
remains only to here consider certain holdings as to the admis- 
sibility of evidence of a more general nature. For instance, in 
an action for injuries to household goods it has been held that 
evidence is admissible to show that such goods had been shipped 
uncrated for long distances without injury.**^ 

A conversation between a shipper of live stock and the local 
agent of the initial carrier with respect to the market a shipper 
desires a shipment of live stock to reach, made just before the 
cattle were received by the company, is admissible. ** 

If a certain treatment of cattle depreciates them in flesh or 
makes them sick, and consequently additional care and expense 
is required in the subsequent handling of said cattle, and addi- 
tional feed required because of such treatment, such a fact is 



In an action by shippers of live 
stock for delay in transit, testi- 
mony of a claimant, on cross-ex- 
amination as to his testimony in 
another action, tending to show 
that it would take a longer time to 
make a shipment of cattle from the 
shipping point to destination than 
was testified to by him, was ad- 
missible. International & G. N. Ry. 
Co. Y. Landa & Storey, (Tex. 1916) 
183 S. W. 384, 385. 

In an action for injuries to a 



shipment of peanuts, testimony that 
the peanuts, if in proper condition 
when shipped, would keep for a 
longer time than that of the ship- 
ment, given by experienced dealers, 
though not of the locality, is ad- 
missible. Cleburne Peanut & P. 
Co. V. Missouri, K. ft T. Ry. Co. of 
Texas (Tex. 1916) 184 S. W.^ 1070. 

87. Best V. O. N. Ry., (Wia. 
1915), 150 N. W. 484, 486. 

88. Texas ft P. Ry. Co. v. White 
(Texas 1915) 174 S. W. 953, 955. 
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admissible as probative of the main fact sought to be proved, to 
wit, the depreciation in market value of the cattle, in controversy- 
by reason of such treatment. Because the evidence elicited 
does not go to the full measure of the test provided by law is 
no reason why it should be held inadmissible. It may tend to 
establish such measure of damages, though not in itself es- 
tablishing it.** 

The admissibility of public documents in cases of this nature 
has also been passed upon. Thus error was charged in refusing 
to allow a carrier to introduce in evidence a United States gov- 
ernment report of tests made of the shrinkage of other cattle un- 
der certain circumstances, issued in the form of a printed bulle- 
tin. The principle, as gathered from the authorities, is that wher- 
ever documents of a public nature would themselves be evidence 
if produced, and which could not, without inconvenience to the 
public interest, be removed from their place of custody, certified 
copies or copies verified by some person who has seen the original 
are admissible.*^ Therefore, in this case, the evidence sought to 
be introduced being in the nature of experiments, the party seek- 
ing to introduce it must also show that the material facts prove 
similar conditions existed. And there being no evidence that the 
pamphlets were authentic, nor that the conditions and facts un- 
der which the experiments were made were similar, the bulletins 
were not admissible.*^ In an action for damages by delay it was 



89. Missouri K. & T. Ry. Co. of 
Texas v. Cauble, (Texas 1915). 174 
S. W. 880, 881; United States Ex- 
Dress Co. V. Rea (Ark. 1915) 181 S. 
W. 888. 

The price at which a shipment 
is sold f. o. b. point of origin is 
sufficient evidence of its value un- 
der section 3 of the uniform bill of 
lading provided that the damages 
should be computed on the differ- 
ence between the market price of 
goods at the time and place when 
and where they should have been 
delivered and their value when 
and in the condition in which they 



were delivered. St. Louis I. M. & 
S. R. Co. V. Laser Grain Co., (Ark. 
1915). 179 S. W. 189. 

90. Smither v. Lowrence, 100 
Tex. 77. 93 S. W. 1064. 

91. T. & P. Ry. V. Graham & 
Price (Tex. 1915). 174 S. W.. 297 
298. 

In an action for damages for neg- 
ligent transportation of stock, it is 
not error to exclude tables of the 
Department of Agriculture and by 
the Texas Cattle Raisers' Associa- 
tion as to tests of shrinkage of 
stock in transportation, where 
there is nothing to show that they 
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contended that the court erred in permitting the manager of the 
shipper to testify to the market price of peaches in Boston at the 
time the three cars in question should have been delivered there, 
from his knowledge based upon market reports and quotations 
not produced in evidence. This witness stated that he kept in- 
formed of the market price of peaches in Boston during the time 
the shipment should have arrived from the market quotations 
published in the newspapers and otherwise, and that such value 
was as stated by him.^^ It was held that standard price lists and 
market reports, shown to be in general circulation and relied on 
by the commercial world and by those engaged in the trade, were 
admissible as evidence of market values of articles of trade.^^^ 
The witness here did not produce the papers and journals contain- 
ing the published market quotations and reports, but he testified 
that he kept up with the market, that he examined and was famil- 
iar with the reports and knew the market value to be as stated, 
because of the information derived from such published reports. 
This testimony was not incompetent as being hearsay, for the 
inarket value is indicated by the prices received and paid for arti- 
jies of commerce by those dealing therein, and a witness whu wao 
present and saw the general public sales made at the prices offer- 
ed and accepted could testify thereto in establishing the market 
*^alue of that article or commodity at the time and place without 
producing the bids and acceptances or having published copiea 
thereof, and it was competent for him to testify to tnc 
market value of the article in a particular market, as he did, 
without producing the published reports and quotations in sup- 
port of his statement ; the fact that his statement was based up- 



are accurate, authentic, or that the 
tests embraced therein were made 
under similar conditions. Missouri 
K. & T. Ry. Co. of Texas v. Dale 
Bros. Land & C. Co. (Tex. 1915) 
179 S. W. 935. 

A pamphlet or other document, 
purporting to have been used by 
the government or under the au- 
thority of some department of the 
government, has, prima facie, no 



more weight, as evidence, nor 
greater authenticity or verity, than 
documents issued by other author- 
ity. Missouri K. & T. Ry. Co. of 
Texas v. Dale Bros. Land & C. Co. 
(Tex. 1915) 179 S. V^. 935. 

92. St. L. I. M. & S. Ry. v. Laser 
Grain Co., (Ark., 1915), 179 S. W., 
189, 191. 

92H. St. L. & S. P. Ry. Co. 
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on such knowledge without producing the reports, price lists, 
and quotations going rather to the credibility of the testimony 
than to its competency.®^ In proceedings of this nature the geii- 
eral rule that parol evidence is inadmissible to vary the terms 
of a written contract is observed. Thus, at the trial of an actiau 
lor loss and damage an express carrier offered to prove that tnc 
failure to insert a valuation in clause 5 of the contract opposite 
che words "number and kind, value each," was an error of its 
agent at Milwaukee. It was too late to correct an error of this 
kind after the shipment had been made, the injury sustained, and 
the right of action accrued. Such correction would, in effect, al- 
ter the terms of a written contract, not upon the ground of a 
mutual mistake, but because an agent is willing to say that he 
did not follow the instructions of his principal in preparing it 
for execution.®* Where live stock was unloaded at certain 
stockyards by a railroad only to feed and water them as required 
by law, evidence that after they were unloaded they were in bad 
condition was competent to go to the jury on the issue of injury 
in transit by the carrier, although the carrier can be called upon 
to account for injuries only when the shipper shows that the 
shipment was damaged in transit.®^ In an action for damages to 
a shipment, a certificate of a health commissioner, showing the 
condemnation of similar goods shipped by others than the plain- 
tiff, is admissible where the record shows that all of the goods 
covered by the certificate were embraced in the shipment.'* In 



V. Pearce, 82 Ark. 358, 101 S. W. 
760, 118 Am. St. Rep. 75, 12 Ann. 
Cas. 125. 

93. St. Louis L M. & S. R. Co. 
V. Laser Grain Co. (Ark 1915), 179 
S. W. 189, 191. 

In an action for damages to a 
shipment of cattle the admission 
of extracts in the nature of market 
notes or review, showing on their 
face that they were no part of the 
market quotations, was prejudicial 
error, though claimants might 



have established market value by 
market reports from publications 
regarded and recognized as cor- 
rect. San Antonio & A. P. Ry. Co. 
V. Shankle & Lane (Tex. 1916) 183 
S. W. 115. 

94. U. S. Horseshoe Co. v. 
American Express Co., 95 Atl., 706 
708. 

95. Cincinnati, N. O. ft T. P. 
Ry. Co. V. Smith & Johnston, (Ky. 
1915), 176 S. W. 1013. 

96. Perkett v. Manistee & N. B. 
R. Co., (Mich. 1916), 167 N. W. 
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an action by a showman for delay in the shipment of his piano, 
testimony as to declarations, made by girls who sang in the show, 
as to whether there was any exhibition on certain nights, was in- 
admissible as hearsay.®'^ In a passenger's suit for the alleged 
wrongful withholding of his baggage by the carrier, evidence 
that at a later time than the transaction in suit a similar occur- 
rence as to payment of excess fares was observed was inadmis- 
sible as immaterial and irrelevant.®* Under a petition, in an ac- 
tion against a carrier for loss of freight, which described the 
freight as household goods of a family, evidence of the loss of 
wearing apparel, clothing, etc., was admissible.*® In a shipper's 
action against railroad receivers for damages to a shipment of 
cattle from the delay, rough handling, etc., testimony of claimant 
that before shipment reached a point on the line of the initial car- 
rier the conductor told him that he had received a telegram that 
the receivers of the connecting road had no facilities for taking 
care of the stock, and of the conductor that he had been notified 
by telegram from the trainmaster of the initial carrier to the same 
effect and had communicated such notice to the man in charge of 
the stock, was hearsay and inadmissible to prove that such notice 
came from the receivers.^^^ In an action against an express 
company for the loss of a shipment in transit, the exclusion of a 
copy of a letter from plaintiff to his attorneys, wherein he made 
a statement in conflict with his wife's testimony as to the charges 
paid on the shipment, was harmless, where the court, though 
rendering judgment for claimant, found contrary to such testi- 
mony.^^^ In an action for injury to shipment of live stock, a con- 
tract of shipment, part of the stipulations of which were void, 
and the other portion of which were not properly pleaded, is 
properly rejected. ^^* In an action for the death of part, and in- 

888. 100. Hovey v. Halsell-Arledge 

97. Piero v. Southern Express Cattle Co., (Tex. 1915), 176 S. W. 
Co., (S. C. 1916), 88 S. E. 269. 896. 

98. Davis v. Atlantic Coast Line 101. Wells Fargo & Co. Express 
R. Co.. (S. C. 1916). 88 S. E. 273. ▼• Powell. (Tex. 1915). 177 S. W. 
274. 988. 

99. 8t Louis. I. M. & S. Ry. Co. 102. Southern Kansas Ry. Co. 
V. Wallace. (Tex. 1915). 176 S. W. of Texas v. Hughey. (Tex. 1916), 
764. 765. 182 S. W. 361. 362. 



284 THE LAW OF LOSS AND DAMAGE CLAIMS 

jury to the remainder, of a shipment of hogs, where the railway 
company, which pleaded that it was the duty of the shipper to 
properly feed, water, and care for the hogs en route, went to 
the trial without objecting to the shipper's failure to controvert 
the answer, its right to insist that the averments to the answer 
should be taken as confessed was waived. ^^^ In an action to re- 
cover the value of hogs, which died in transit, and for damages to 
the remainder, admission of evidence as to the value of the hogs 
at the point where the dead ones were removed is harmless, 
though erroneous, where evidence showed the value of such ani- 
mals at the point of destination was greater than their value at 
such intermediate point.^®^ In an action for damage to a ship- 
ment of bananas which the carrier contracted to protect against 
cold by housing, where the charge rendered the fact that the 
carrier's roundhouse could not accommodate the cars of fruit not 
a valid defense, the erroneous admission of testimony as to an- 
other roundhouse was harmless. ^^^ In an action for damage to a 
shipment of bananas from Galveston to Chicago, the improper 
admission of testimony as to the value of bananas in Galveston 
was harmless, where it was fully shown what their market value 
would have been in Chicago in good condition, and that they 
were valueless when delivered, and under proper instructions 
the jury based the verdict on value at Chicago.^®* In an action 
for damage to a shipment of bananas which a carrier had agreed 
to place in its roundhouse on request of the messenger who 
traveled with them, testimony as to roundhouses on other roads 
than those of the contracting carriers was inadmissible.^^*^ In an 
action for damage to a shipment of bananas with which a mes- 
senger traveled to watch the weather and request that they be 

Letter by shipper to connecting 105. lUinois Cent. R. Co. v. 
carrier: Baltimore C. & A. Ry. v. Freeman, (Tex. 1916), 182 S. W. 
Sperber (Md. 1913). 84 Atl. 72, 74. 369. 

103. Southern Kansas Ry. Co. of 106. Illinois Cent R. Co. t. 
Texas v. Hughey, (Tex. 1916). 182 Freeman, (Tex. 1916), 182 S. W. 
S. W. 361. 369. 

104. Southern Kansas Ry. Co. of 107. Illinois Cent. R. Co. v. 
Texas v. Hughey, (Tex. 1916), 182 Freeman, (Tex. 1916), 182 S. W. 
S. W. 361. 369. 
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housed when it was cold, testimony as to the condition of the 
bananas before they were delivered was admissible against the 
carrier, as the messenger had no control over the cars.^^* In an 
action for damages for injuries to a shipment of live stock con- 
veyed in several cars, where the animals, after delivery to des- 
tination, were commingled and the condition of all was about 
the same, evidence of the condition of animals in a car as to which 
no written notice of damages was served though such notice 
was a condition precedent to recovery, is admissible to show the 
condition of the animals in the other cars.^^^ In a suit for dam- 
ages to a shipment of cattle, the refusal to admit a record made 
by a witness who was live stock inspector at the market and who 
inspected the cattle on arrival, purporting to show the condition 
of the cattle and of the car, was not error, where the witness 
testified to the same facts from actual memory.^^^ In an action 
for injuries to a shipment of peanuts, which claimant claimed was 
caused by want of ventilation, evidence that green peanuts, if 
confined before sufficiently dry, would necessarily be damaged 
is admissible.^^^ In an action against a railroad for delay in the 
shipment of poultry and for loss of part of the shipment, where 
the answer alleged that the shipment was made under the law in 
such cases provided, the public and published tariffs of the carrier, 
and particularly a bill of lading, a copy of which was attached, 
marked Exhibit A, all of the various agreements of which bill 
of lading the carrier pleads as a part of the answer, the bill 
of lading, and tariffs approved by the Interstate Commerce Com- 
mission were sufficiently pleaded to allow their introduction in 
evidence to show the terms of the shipment.^^^ A deposition can- 
not be received in evidence, where the party offering it served 
no notice upon the adverse party, who had no opportunity to sub- 
mit cross-interrogatories.^^^ Where, in a loss and damage case 

108. lUinois Cent. R. Co. v. 184 S. W. 1058, 1059. 

Freeman, (Tex. 1916), 182 S. W. 111. Cleburne Peanut & P. Co. 

369. V. Missouri, K. & T. Ry. Co. of 

109. Texas & P. Ry. Co. v. Mc- Texas, (Tex. 1916), 184 S. W. 1070. 
Millen, (Tex. 1916), 183 S. W. 773. 112. Wegener v. Chicago & N. 

110. St. Louis Southwestern Ry. W. Co., (Wis. 1916), 156 N. W. 201. 
Co. of Texas v. Kerr, (Tex. 1916), 113. Illinois Cent. R. Co. v. Peel, 



286 



THE LAW OF LOSS AND DAMAGE CLAIMS 



after depositions were suppressed because the certificate of the 
notary was defective, the certificate was amended, and there was 
no intimation that the integrity of the depositions had not been 
preserved, or that they had not been properly transmitted, no 
prejudicial error was committed in setting aside the order sup- 
pressing the depositions and permitting them to be read.^^* 

G. Judicial Notice. The courts take judicial notice of facts of 
everyday knowledge in loss and damage cases the same as in any 
other kind of litigation. Thus it is a matter of general knowledge, 
of which courts will take judicial notice, that common carriers 
by rail make a practice of carrying as baggage the sample trunks 
of traveling salesmen.^^^ And the Supreme Court of the United 
States will take judicial notice of the fact that the raising of cit- 
rus fruits is one of the great industries of Florida.^^* A court 
takes judicial notice of the way in which the business is handled 
in the stockyards in Chicago.^^'^ 

H. Questions for Jury. Naturally the jury play a most impor- 
tant role in loss and damage cases. In all these claims, almost 
without exception, the contentions of the claimant and the car- 
rier present diametrically opposed contentions of fact, which it 
is the duty of the jury to settle. 

In an action against a carrier for damages to a shipment oi 
hogs occurring while in its loading pens, the question of wheth- 
er there was a delivery and acceptance by the carrier or due care 
on the part of plaintiff in placing the hogs in the pen and the 
condition of the pen, are questions of fact for the jury.^^* 



(^[iss. 1916), 70 So. 887. 

114. St. Louis, L M. & S. Ry. Co. 
V. Starbird, (Ark. 1915), 177 S. W. 
912, 913. 

115. Kansas City M. & O. Ry. 
Co. V. Fugatt, (Okla. 1915) 150 
Pac. 669, 670. 

116. Sligh V. Kirk wood, 35 Sup. 
Ct. 501, 503, 237 U. S. 52, 59 L. Ed. 
835. 

117. Hudson v. Chicago, St. P., 



M. & O. Ry. Co., 226 Fed. 38, 44% 

118. Reading v. C. B. & Q. R. Co. 
(Mo. 1915), 173 S. W. 451. 

In an action against an express 
company for the value oi a type- 
writer which it had refused to de- 
liver to the consignee on his pay- 
ment of charges, held on the evi- 
dence that whether the willful re- 
fusal was ratified by an officer of 
the company empowered to do so 
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It is a question for the jury to say whether a shipper of live 
stock is in the exercise of reasonable diligence in not shipping 
his hogs by a regular freight train instead of waiting for a reij- 
ular live stock train in order to reach a certain market by a desig- 
nated time, where it appears that the freight train would not stop 
and that when the train was not in motion the hogs would fight 
and injure themselves, while they would ftot do this when the 
train was in motion.^^^ The Federal Twenty-Eight Hour Law, 
which fixes the time cattle can be kept in transit by the 
railway company at 28 hours, is not a grant of privilege to the 
carrier authorizing it to confine the stock for the period of time 
therein mentioned, irrrespective of the question of negligence 
in so doing. The question of negligence is still left as at com- 
mon law, notwithstanding the statute.^^^ The question as to 
whether a shipment of horses was in proper condition for trans- 
portation or whether they were damaged through rough handling 
on the part of the carrier, is exclusively one for the jury.^^i 



was for the jury. Southern Ex- 
press Co. V. Reagin, 228 Fed. 14. 

In an action against a carrier of 
live stock for damage to a shipment 
through becoming infected when 
unloaded at a stockyard for resting 
in transit, claimant's case, under a 
count of the complaint declaring on 
the carrier's negligence as a com- 
mon carrier in violation of its legal 
duty, held for the jury. NashvHle, 
C. & St. L. Ry. V. Farrell & Braley 
(Ala. 1916) 70 So. 986, 987. 

119. J. W. Stewart & Son v. C. 
R. I. & P. Ry. Co. (la. 1915). 151 N. 
W., 485, 487. 

120. Durrett v. Chicago, R. I. & 
P. Ry. Co. (N. Mex. 1915) 146 Pac. 
962, 963. 

121. U. P. R. Co. V. Libby, (Colo. 
1915). 146, Pac. 1076. 

It was a question of fact wheth- 
er, having undertaken the duty of 
transportation of onions in a closed 



car, the defendant railroad com- 
pany knew, or in the exercise of 
orainary diligence should have 
known that the contents of the car 
were perishable. South Deerfield 
Onion Storage Co. v. New York, N. 
H. & H. R. Co. (Mass. 1916) 111 N. 
E. 367. 368. 

In a suit for damages to a ship- 
ment caused by improper icing, the 
submission to the jury of the ques- 
tion whether there was proper ic- 
ing is improper where the only evi- 
dence thereon is the testimony of 
one who did not examine the ice 
bulkers, but concluded from going 
into the car and not feeling cold air 
that it had not been properly iced. 
Perkett v. Manistee & N. E. R. Co. 
(Mich. 1916) 157 N. W. 388. 

In an action for damage to a ship- 
ment of cattle from their escape 
from defendant railroad's receiving 
pens, issues of whether the cattle 
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It is competent for a carrier's local station agent to arrange 
for all details in relation to furnishing cars and loading and re- 



were normal, or wild and unruly, 
and whether the pens were not rea- 
sonably secure, held, for the jury 
under the evidence. Hardesty v. 
Atchison T. & S. F. Ry. Co. (Mo. 

1915) 179 S. W, 726. 

In a shipper's action for a car- 
rier's conversion of "scrap brass" 
delivered to it for transportation, 
defended on the ground that claim- 
ant did not own it and that defen- 
ant had allowed various railroads 
to retake their own property, held 
to make a prima facie showing for 
claimant, and so make the question 
one for the jury. Cohen v. St. Louis 
Merchants' Bridge Terminal Ry. 
Co. (Mo. 1916) 181 S. W. 1080. 

Evidence in a suit for damages 
based upon a general allegation of 
the carrier's negligence in the 
transportation of cattle held to au- 
thorize an inference of negligence 
.sufficient to make a prima facie 
case so as to make a question for 
the jury. Greening v. Chicago & 
N. W. Ry. Co. (Mo. 1916) 183 S. W. 
1121. 

In suit against a railroad for 
loss of clothing from a suit case, 
the road's liability for the loss as 
a gratuitous bailee held for the 
jury under the evidence. Perry v. 
Seaboard Air Line R. Co. (N. C. 

1916) 88 S. E. 156, 157. 

Where there is direct conflict in 
the evidence as to a question of 
fact, the jury is the sole judge 
thereof. Davis v. Atlantic Coast 
Line R. Co. (S. C. 1916) 88 S. E. 
273, 274. 

Whether claimant, whose horse 



was injured by defendant, was 
guilty of contributory negligence 
in not having it treated by a vet- 
erinary and in using it too soon, 
held, under the evidence, a ques- 
tion for the jury. Andrews v. Vir- 
aldo, (Tex. 1916), 176 S. W. 737. 

Customs of trades and proYisions 
not repugnant to express statutes 
or rules of law have the force of 
law, but whether a custom exists, 
is one of fact. Missouri, K. ft T. 
Ry. Co. of Texas v. Ryon, (Tex. 
1915), 177 S. W. 525. 

An initial carrier of live stock 
required the shipper to accompany 
the stock, and at intervals look 
after the same. It failed to pro- 
perly bed the car, which, while on 
a side track of the connecting car- 
rier, was struck by cars operated 
by the connecting carrier, so vio- 
lently as to throw one of the ani- 
mals on the floor, injuring the ship- 
per then in the car. Held, that 
whether the failure to properly bed 
the car was negligence, and if neg- 
ligence, it concurred with the act 
producing the result, was for the 
jury. Missouri, K. & T. Ry. Co. 
V. Ryon, (Tex. 1915), 177 S. W. 
525. 

In an action for injury to a mare 
in transit, whether the claimant's 
own agent had been guilty of con- 
tributory negligence in continuing 
shipment of the mare after she was 
kicked in the shipping pens, held, 
for the jury under the evidence. 
Ft. Worth & D. C. Ry. Co. v. Ft. 
Worth Horse & Mule Co., (Tex. 
1915). 180 S. W. 1170. 

Where, in an action against a 
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ceiving the same for transportation.^22 Where such an arrange- 
ment was made, and, before word that the train would not run the 
next day reached shippers", they had caused the stock to be placed 
in the company's yards, ready to load, a jury might well 
find that the company refused to carry the property when 
agreed and that in not so doing there was an unreasonable de- 
lay.^2^ In a suit for the death of cattle, it was shown in ev- 
idence for the carrier that a bull and 9 hogs were loaded in 
one compartment of the stock car, the bull being tied, and 
the cows and calves loaded. in another compartment of the car; 
that they were loaded a short time before 3:15 p. m., the hour 



stockyards company for injuries to 
live stock from the negligence of 
the carrier's servants, there was 
some evidence that such servants 
were under direction of claimant's 
agent, but the evidence did not 
conclusively show that such agent 
had exclusive control over them, 
the question whether the carrier 
was liable as for the negligence of 
its servants for injuries from their 
failure to give prompt notice of 
the arrival of the stock and pro- 
perly care for them until such no- 
tice was given was for the jury. 
Hovencamp v. Union Stockyards 
Co.. (Tex. 1915), 180 S. W. 225. 

In an action against an express 
company for the conversion of a 
package which had been missent, 
by refusing delivery on payment of 
charges, the court's refusal to 
charge that the express agent at 
the sending office, in writing the 
tag to be placed on the package, 
was acting as the amanuensis of 
the shipper, was proper, where the 
question of claimant's knowledge 
that the tag misstated the destina- 
tion had already been submitted 
to the jury with instructions that 
19 



if the mistake was the shipper's 
he could not recover, and was in 
any case not prejudicial to the de- 
fense, as the matter was only im- 
portant on the question whether 
the company could properly charge 
for transportation from the mis- 
taken to the proper destination, 
and payment of full transportatioa 
had been tendered. Southern Ex- 
press Co. V. Reagin, 228 Fed. 14, 15. 
In an action against an express 
company to recover the value of a 
typewriter which had been wrong 
ly addressed and which it had re- 
fused to deliver to the consignee 
on his payment of transportation 
charges, where the evidence as to 
whether such refusal had been 
ratified by any officer authorized 
thereto was conflicting, defend- 
ants requested instruction predi- 
cated on the absence of any evi- 
dence of ratification was properly 
refused. Southern Express Co. v. 
Reagin, 228 Fed. 14, 15. 

122. Wood V. Railway, 68 Iowa 
491, 27 N. W. 473, 56 Am. Rep. 861. 

123. J. W. Stewart & Son v. C. 
R. I. & P. Ry. Co., (la. 1915), 151 
N. W. 485, 487, 488. 
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at which the train was due by which the car was expected to be 
moved ; that on the day in question, however, the train was de- 
layed, and that between 4 and 5 o'clock, section men working 
in the vicinity discovered a commotion among the cattle in the 
car; that, upon investigation, it was disclosed that one of the 
cows was fighting the others, and the noncombatants were 
huddled together in one end of the car; that the men got the 
cattle quieted down and left them; that none of them at that 
time had been injured apparently, except that one of the calves 
was down ; that shortly after 5 o'clock the yard foreman, hear- 
ing a tumult in the car, notified the railroad agent, and they 
went together to the car;that they found the militant cow still 
fighting, and the remainder of the cows huddled and entangled 
and piled together in the end of the car; that the crew of sec- 
tion men was sent for, and the cattle unloaded from the car. 
That 7 cows and 3 calves were either dead or so badly injured 
that it was necessary to kill them. The remainder of the ship- 
ment was forwarded to destination ; but one of the cows so 
forwarded was crippled, and brought only $4 when sold. It is 
contended by the carrier that it proved that the injuries to 
the animals were due to the inherent nature and propensities 
thereof, and that it thereby absolved itself from legal liability, 
and was entitled to a directed verdict at the close of its evidence. 
It was held the carrier erred in stating the effect and extent 
of the evidence introduced by it. It was not directly proven 
that the 10 dead animals were killed bv the militant cow. 
It was proven that one of the cows had mobilized and was on the 
warpath ; and it was proven that there were found in the car 
10 dead animals; but it was not directly proven that the militant 
cow killed them, or exactly how they were killed. The evi- 
dence for the railway company was sufficient to raise a strong 
inference of fact that the dead cattle were killed by rea- 
son of the attacks of the enraged cow. However, it was in evi- 
dence that the dead cattle were skinned, and there were on 
their hides no indications that any of them were gored to death, 
and their death mav have resulted in some other manner. Where 
a fact is sought to be established by indirect evidence, it is the 
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peculiar province of the jury 'to draw inferences from the facts 
proven ; and, where more than one inference may reasonably be 
drawn, or where a certain inference may reasonably be drawn 
or declined to be drawn, the matter is for the jury. It is only 
when all the circumstances, taken together, inevitably point to 
and afford but one reasonable explanation, that such evidence 
may be taken as conclusively raising an inference of the fact 
sought to be established thereby. So whether the railway com- 
pany showed that the injuries to the animals were caused by the 
militant cow and thereby absolved itself from legal liability was 
for the jury.^24 

It is a question for the jury as to whether a railroad is guilty 
of rough handling in transporting a live stock shipment.^^^ And 
in an action for loss and damage to fruit from delay the 
question whether the damage was caused by fault of the carrier 
or by delay in receiving the goods is a question for the jury to 
«lecide.^** 

Where, in an action against an express company for injuries 
lo a colt while in the carrier's charge, it appeared that the in- 
jury, a broken hip, was such that it could not have resultcvl 
irom natural causes, and that the barn where the company 
had placed the colt temporarily during the night was an un- 
.* afe place, by reason of a hole in the floor, the question whether 
the injury was due to negligence of the carrier was for the jury, 
'hough there was no direct evidence as to the cause of the acci- 
dent.^*'' So the question as to whether damage to vegetables by 
heat was due to the negligence of the shipper is a question of 
fact for the jury to determine.^** 



124. Adams v .Tiernan, 5 Dana, 
39i; Dolflnger & Co. v. Fishback, 
12 Bush, 474; Cent. Coal & Iron 
Co. V. Owens, 142 Ky. 19, 133 S. W. 
966: 38 Cyc. 1517; C. N. O. & T. 
P. Ry. Co. V. Veatch, (Ky. 1915), 
172 S. W. 89, 91. 

125. Eoff & Snapp v. ScuHin, 
<Ark. 1915), 179 S. W. 663. 664. 



126. Trakas v. Southern Ry. Co. 
(S. C. 1915), 86 S. E. 492. 

127. U. S. Horseshoe Co. v. Am- 
erican Express Co., 95 Atl. 706. 

128. Watson v. Union Pac. R. 
Co., (Mo. 1915), 178 S. W. 871, 872. 

When the last successive carrier 
seeks to relieve itself from liability 
for damages, caused by delay in 
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I. Argument of Counsel. In an action for injury to live stock 
it is improper for the attorney of the claimant to use as an argu- 
ment to the jury, the fact that the railroad witnesses testified 
as they are told, in order to hold their jobs.^^^ 

J. Instructions and Verdict. As in other cases, a verdict of a jury 
in this class of litigation will not be set aside except for clear 
and convincing reasons. That is, the trial court should be con- 
vinced the verdict is clearly against the weight of the evidence. 
The instructions of the court are therefore an important fac- 
tor, and if incorrect or biased may easily work considerable 
harm to either side. An instruction to the jury in a loss and 



an interstate shipment of water- 
melons, because the bill of lading 
contained a condition that the car- 
rier, except in case of negligence, 
should not be liable for damage to 
property resulting from delay in 
transportation if such delay is 
caused by a strike, and the evi- 
dence tended to show: (1) That 
the strike was over before the ship- 
ment was received by the carrier: 
and (2) that the delay was caus- 
ed by the use by the carrier of the 
watermelon tracks at the destina- 
tion point, during and following 
the strike, in the delivery of peach- 
es usually delivered elsewhere, to 
the exclusion of watermelons, 
which were placed on storage 
tracks at an intermediate point, 
the question whether the delay was 
caused by the negligence of the 
carrier or by the strike was for 
the jury. Carr v. Penn. R. Co., (N. 
J. 1916), 96 Atl. 588. 

Any presumption that the ini- 
tial carrier delivered to the con- 
necting carrier the same amount 
of corn that the shipper delivered 
to it, being one of fact, and whe- 
ther the evidence justified it being 



a question for the Jury, they 
should not be instructed that they 
may believe the same amount was 
delivered, without being required 
to first find that the evidence of 
necessary facts to create the pre- 
sumption or inference should be be- 
lieved. I3quity Elevator Co. v. Un- 
ion Pac. Ry. Co.. (Mo. 1916), 177 
S. W. 773. 

The value of expert testimony is 
entirely for the jury, who may ac- 
cept or reject it as they think 
proper, and a verdict so supported 
cannot be said to be wholly with 
out evidence to sustain it. Lamb 
V. Moor, (Ga. 1916), 87 S. E. 837, 
838. 

Where there is a conflict in ihe 
evidence as to where goods were 
to be delivered by vendor to ven- 
dee, the question must be submit- 
ted to the jury in order to deter- 
mine whether title has passed to 
the vendee. Engemann v. Dela- 
ware, L. & W. R. Co., (N. J. 1916). 
97 Atl. 152. 

129. Kansas City, M. & O. Ry. 
Co. V. Cave, (Texas 1915), 174 S. 
W. 872. 874. 
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damage case, that it may indulge the presumption, in the absence 

of direct evidence of negligence on the initial carrier's part, that 

the damage did not result from its negligence, but did result 

from negligence on the part of the delivering carrier is propcr.^^® 

instruction that, if the Jury be- 
lieved that any witness had know- 
iiigiy sworn falsely to any fact ma- 
terial to the issues, they might re- 



130. Stolze V. Ann Arbor E. Co., 
148 Wis. 205. 134 N. W. 376; Trade- 
well V. Chicago & Northwestern 
R. Co., 150 Wis. 259. 136 N. W. 
794; Best v. G. N. Ry., (Wis. 1915). 
150 N. W. 484, ^.86. 

In an action against a carrier 
where specific negligence in the 
carriage of goods is pleaded, re- 
covery must be had on that ground, 
or not at all. Keithley v. Lusk. 
(Mo. 1915), 177 S. W. 756. 

Where two actions present the 
same parties or their privies, the 
same subject-matter, and the same 
claim or demand, a Judgment in the 
first action, if rendered on the 
merits, constitutes an absolute bar 
to a second action, whether the ac- 
tion be ex contractu or ex delicto; 
for the reasons that no one should 
be twice vexed for the same cause 
and that a Judgment on the mer- 
its destroys a cause of action, which 
necessarily destroys all its compo- 
nent parts. Danciger v. American 
Express Co., (Mo. 1915). 179 S. W. 
806. 

In an action against a railroad 
for damages to five carloads of 
mules in transit througlt the car- 
rier's failure to sand the floor of 
the cars, so that the mules were 
thrown down repeatedly and incit- 
ed to kick and bite, verdict for 
1900 held not excessive. Blair 
Horse & Mule Co. v. St. Joseph 
& G. I. Ry. Co., (Mo. 1915), 180 S. 
W. 412. 

Where there was a conflict in 
the testimony of the witnesses, an 



Ject all or any part of his testi- 
mony, was proper. Cohen v. St. 
Louis Merchants' Bridge Terminal 
Ry. Co.. (Mo. 1916). 181 S. W. 1080, 
1081. 

Where, in an action against a 
carrier for injuries to live stock 
during transportation, the court 
correctly charging on the measure 
of damages, the carrier's objection 
to evidence as to what two or more 
of the animals were worth per day 
for work was not material. Kolk 
meyer v. Chicago & A. R. Co.. (Mo. 
1916). 182 S. W. 794. 

In an action for injuries to an in- 
terstate shipment of live stock, a 
mere inadvertent omission of the 
court to charge that the value of 
the injured animal should be deter- 
mined at the place of shipment 
where that was inferentially stated, 
cannot be reviewed without excep- 
tion. Washington Horse Exchange 
V. Louisville & N. R. Co., (N. C. 
1916), 87 S. E. 941. 

In an action against a carrier 
for conversion, where the testi- 
mony of the station agent at the 
point to which the consignee de- 
sired to have the goods reshipped 
that he had authority to arrange 
for such reshipment was not con- 
tradicted, a finding that an agree- 
ment with him for such reshipment 
was not binding was error. Whit- 
ley V. Gulf. C. & S. F. Ry. Co.. (Tex. 
1916), 183 S. W. 36. 
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A charge of the trial court told the jury that if the train or 
trains in which cattle were being transported were roughly 
handled, by "ramming or jamming the cars together, knocking 



In an action against a railroad 
for damages to a shipment of live 
stock, an instruction, authorizing 
a double recovery, was erroneous. 
Kansas City, M. & O. Ry. Co. v. 
Russell, (Tex. 1916), 184 S. W. 299. 

Under the statutes, where a 
charge is erroneous, the party ag- 
grieved need only except, pointing 
out the defects and reserving ob- 
jection by proper bill of exceptions, 
though a party aggrieved by an in- 
stiniction, correct as far as it goes, 
must request a correct charge, cov- 
ei ng the omitted issues or the 
fa».ts not covered by the main 
charge. Kansas City, M. & O. Ry. 
Co. v. Russell, (Tex. 1916), 184 S. 
W. 299. 

In a suit for damages to a ship- 
ment of cattle based on allegations 
of negligence in several respects, 
an instruction submitting the con- 
verse of the theories on which 
claimant was to recover, omitting 
one of the issues of negligence, 
was erroneous. St. Liouis South- 
western Ry. Co. of Texas v. Kerr, 
(Tex. 1916). 184 S. W. 1058. 

The granting of a new trial after 
a verdict has been directed by the 
court is a matter which is largely 
within the discretion of the trial 
judge, and such discretion will not. 
as a rule be interfered with unless 
no conclusion can be drawn from 
the evidence except one favorable 
to the party for whom the verdict 
was found, and that the errors, if 
any, which were committed by the 
trial judge, were clearly not pre- 
judicial. Knapp V. Minneapolis. St. 



P. & S. S. M. Ry. Co., (N. Dak, 
1916), 156 N. W. 1019. 

In an action against the initial 
and connecting carriers for de- 
lay in transporting live stock, 
a finding of concurrent negligence 
by both carriers, and a find- 
ing that the initial carrier ten- 
dered the stock to the connecting 
carrier, whil^ its train was on its 
track and about to leave, but that 
it refused to then accept the ship- 
ment, are inconsistent, and the sec- 
ond finding controls the first, and 
a judgment against both carriers 
cannot be sustained. St. Louis S. 
W. Ry. Co. of Texas v. Miller St 
White, (Tex. 1915), 176 S. W. 830. 

In a suit for damages to a ship- 
ment of cattle, where there was -no 
evidence of a want of care in load- 
ing the cattle, an instruction that 
a want of care would be negli- 
gence was without support in the 
evidence. St. Louis Southwestern 
Ry. Co. of Texas v. Kerr, (Tex. 
1916). 184 S. W. 1058, 1059. 

Where, in an action against a 
carrier for injuries to a shipment 
of horse.s, a requested instruction 
that the value of the horses should 
be determined at place of ship- 
ment does not, where such instruc- 
tion also contained improper di- 
rections, render the failure of the 
court to so charge erroneous, for 
an instruction must be good as a 
whole before the court will be put 
in error for refusing it. Washing- 
ton Horse Exchange v. Louisville 
& N. R. Co., (N. C. 1916). 87 S. E 
941. 
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the cattle down -and against each other, thereby injuring them/' 
to find for the claimant such damages as resulted to the cattle 



An instruction abstractly cor- 
rect i^ properly refused, where 
there is no evidence presenting the 
facts embodied therein. Schloss- 
Bear-Davis Co. v. Louisville & N. 
R. Co.. (N. C. 1916). 88 S. E. 476. 

In suit against a railroad for the 
loss of two pairs of trousers from 
a suit case, where the evidence 
that the clothing was in the suit 
case when delivered to the carrier 
was not so clear as to free the 
question from doubt, an instruction 
assuming that such fact was es- 
tablished, in telling the Jury that 
the loss occurred while the suit 
case was in the carrier's hands, 
was erroneous. Perry v. Seaboard 
Air Line R. Co., (N. C. 1916), 88 S. 
E. 156. 

In an action for injuries to a 
shipment of horses, where there 
was no pleading or proof that the 
carrier failed to furnish proper fa- 
cilities for unloading and reload- 
ing the horses, error in an instruc- 
tion that it was the carrier's duty 
to furnish proper facilities for such 
purpose and to unload and reload 
the horses, and that the shipper 
might recover all damages arising 
from the failure of the carrier to 
unload and reload, as required by 
law, or for such damages as were 
occasioned while they were being 
unloaded and reloaded, arising 
from the carrier's negligence, 
which was given in connection 
with an instruction that the horses 
must be unloaded, fed, watered, 
and rested every 28 hours, and the 
carrier was not liable for delay 
occasioned thereby, is not prejudi- 



cial, since the reference to the fa- 
cilities for unloading and reloading 
was evidently only introductory. 
Southern Pac. Co. v. W. T. Mea- 
dors & Co., (Tex. 1915), 176 S. W. 
882. 

In a shipper's action for damages 
for injury to stock, where the jury, 
in answer to interrogatories, found 
the items of damage, but there was 
no request that the court submit 
the issue of the amount of dam- 
ages recoverable, the court had a 
right to find that fact itself from 
the items fixed by the jury. Texas 
& P. Ry. Co. V. Erwin, (Tex. 1915), 
180 S. W. 662. 

In an action for injury to a ship- 
ment of live stock, the court can 
declare that the evidence estab- 
lishes contributory negligence on 
the part of the shipper or his ag- 
ents as a matter of law only where 
there has been a violation of some 
statute or where the evidence is 
without material conflict and ad- 
mits of no other reasonable conclu- 
sion. Ft. Worth & D. C. Ry. Co. 
V. Ft. Worth Horse & Mule Co., 
(Tex. 1915), 180 S. W. 1170. 

A finding involved in a judgment 
must be treated with as much de- 
ference as if made by the jury. 
Texas & N. O. R. Co. v. Weems, 
(Tex. 1916), 184 S. W. 1103. 

In an action by a shipper for in- 
juries to a shipment, the giving of 
numerous charges, declaring that 
under enumerated circumstances 
verdict should be for the shipper, 
but not declaring that a failure of 
proof would require verdict for the 
carrier, was not error to claimant's 
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therefrom. It was held it was clear, that the phraseology used 
by the court in submitting this issue to the jury was overdrawn 
and calculated to give the issue a significance in the mind of the 



injury. Cleburne Peanut & P. Co. 
V. Missouri, K. & T. Ry. Co. of 
Texas, (Tex. 1916), 184 S. W. 1070. 

Though any opinion by the court 
as to the weight, effect, or suffi- 
ciency of the evidence submitted 
to the jury, or any assumption of 
a fact as proved, is an invasion of 
the province of the Jury, it is pro- 
per when there is no evidence on 
an issue to so state to the jury. 
Norfolk Southern R. Co. v. Nor- 
folk Truckers* Exchange. (Va. 
1916). 88 S. E. 318. 

In an action by a packet company 
against defendant common carrier 
operating an incline from vessels 
to the cars of a railroad company 
to recover the value of goods lost 
by reason of the carrier's neg- 
ligence, where the carrier contend- 
ed that he told his engineer not to 
load more than 50 sacks of rice 
on one car at a time, and that 
claimant placed 96 sacks on one 
of the cars and so overloaded it as 
to cause the loss, an instruction 
that if claimant placed 96 sacks 
on one of the cars in violation of 
the carrier's instructions and that 
the overloading of the car was the 
cause or one of the causes of the 
loss, to find for the carrier, was as 
favorable to the carrier as he 
could ask. Joest v. Clarendon & 
Rosodalo Packet Co.. (Ark. 1916). 
IK] S. W. 759. 

Where a motion is made to ex- 
clude certain testimony in its en- 
tirety, some of which is clearly ad- 
missible, a new trial will not be 



granted because the court refuses 
to exclude the entire testimony, al- 
though some of it may be ot 
doubtful admissibility, or not ad- 
missible. Louisville & N. R. Co. 
V. McHan (Ga. 1916) 87 S. E. 889. 
890. 

Where the form of the verdict 
was clear and showed that the in- 
terest of claimant, who replevied 
the goods, was qualified, the im- 
proper use of the word "bailee" 
would not invalidate the verdict. 
Exchange Nat. Bank v. McCaffery 
(la. 1916) 157 N. W. 209, 210. 

In an action' against a carrier 
for damages to shipments of to- 
bacco, an instruction that it was 
the duty of the carrier and its 
connecting carriers, after the to- 
bacco had been damaged by flood 
at an intermediate point, and as 
soon as conditions there would 
permit, to promptly carry it to des- 
tination, and that the carrier and 
its connecting carriers failed to 
perform such duty by reason of 
which the tobacco was further 
damaged, in so far as bearing on 
the question of promptness, mere- 
ly prefatory and abstract, and not 
submitting the question itself, was 
not prejudicial to the carrier. 
Louisville & N. R. Co. v. E. J. 
O'Brien & Co. (Ky. 1916) 182 S. 
W. 227. 

Where the declaration of a con- 
.signor of goods against the carrier 
alleged negligent delay, negligent 
icing, and packing in an improper 
car, instructions that if there was 



ACTIONS AT LAW FOR DAMAGES 



297 



jury to which it was not entitled under the evidence, since 
there is no evidence that the cars, or the "train or trains," in 
which the cattle were being conveyed were "rammed or jam- 
med together," or that the cattle, or any of them, were knocked 
down or against each other by any such handling of the train or 
trains, or otherwise, as indicated in the charge. In such state 
of the evidence the use of the intense terms, "ramming," or 
"jamming" the cars together, and the language "knocking the 
cattle down and against each other, thereby injuring them," 
was improper and prejudicial to the carrier and required a reversal 
of the case as to it.^^^ But a verdict will not be set aside on the 
ground that the damages . awarded are excessive, where the 
amount is not such as to induce the court to believe that the 
jury acted from prejudice, partiality, or corruption.^^^ ^ verdict 
in favor of a claimant suing for loss and damage to perishable 
produce that he recover from the railroad a specified amount 
less freight charges, is defective as a general verdict.^^^ 

A carrier is entitled to a judgment in its favor in an action 
for damages for failure to properly ice a shipment of perishable 
produce en route, where the jury make a special finding that 
damage was occasioned at destination through the failure of 



negligence on the part of the car- 
rier in delivering the goods, the 
burden of showing that the dam- 
age was due to the delay in trans- 
portation is upon the carrier; 
that the carrier is not only re- 
sponsible for any breach of 
its duty as common carrier up- 
on its own line, but is responsible 
for breach of duty by any of the 
connecting carriers as well, and 
for negligence or unreasonable de- 
lay on its part or any of its con- 
necting carriers — authorized the 
jury to consiaer only acts of negli- 
gence that might be brought di- 
rectly within the declaration, or 



such as were consequential there- 
on, and did not leave the whole 
matter of negligence or breach of 
duty as common carrier to the 
jury, though not within the declara- 
tion. Norfolk Southern R. Co. v. 
Norfolk Truckers' Exchange (Va. 
1916) 88 S. E. 318. 

131. Texas & P. Ry. Co. t. 
White, (Texas 1915), 174 S. W. 
953, 955, 956. 

132. L. S. & M. S. Ry. Co. v. W. 
H. Mclntyre Co., (Ind. 1915), 108 N. 
E. 978, 983. 

133. St. L. B. & M. Ry. Co. v. 
McClellan, (Tex. 1915), 173 S. W. 
258. 259. 
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the carriers agent to notify the consignee of the exact amouul 
of freight charges.^^^ 

Where it appears that in a shipment of cattle one cow was 
injured in the back, preventing her from standing up for about 
a week, and that some eight or ten head were bruised and skin- 
ned up and made no improvement for at least 10 days, and no 
evidence is introduced concerning their value except as to one 
steer which had a broken leg. a verdict of damages for the 
shipper cannot be sustained as there is no evidence to support it^-^^ 

Where tlie undisputed evidence showed that a car of cattle 
was in the possession of the carrier between three and four 
hours at a point before being forwarded, and that while there 
the claimant notified an employe of the carrier who was in 
charge of the station that the cattle were suffering and should 
be unloaded, it is error for the trial court to instruct the jur}' 
that this was sufficient notice to require the carrier to take 
such steps as might be necessary to protect such cattle, since 
the evidence being uncontroverted, no issue is left for the jury 
to pass lipon.^^^ 

A verdict of a jury for damages for delay in the transporta- 
tion of a shipment based on no other evidence than the opinion 
of the shipper as to a reasonable time for transportation, must be 
set aside.^^^ 



134. S. L. B. & M. Ry. Co. v. Mc- 
Clellan. (Tex. 1915). 173 S. W. 258. 

135. Ball V. Lusk. (Mo. 1915). 
175 S. W. 238, 239. 

136. Colsch V. Chicago. M. & St. 
P. Uy. Co.. (Iowa 1915), 153 N. W. 
327, 330. 

137. Gulf, C. & S. F. Ry. Co. v. 
Bogy, (Texas 1915), 178 S. W. 
577, 578. 

In an action for negligent delay 
in shipment of spinach, instruction 
that, if on a trip as long as the 
one in question the shipper in the 
exercise of reasonable care would 
have put more ice in the car, or 



used a refrigerator car, or ordered 
re-icing, and his failure to use a re- 
frigerator car or to order re-icing 
contributed to the loss, the Jury 
must find for defendant was prop- 
erly refused, where the evidence 
shows that a refrigerator car is 
not used for the transportation of 
spinach, since it should be kept 
moist as well as cool, and it is the 
ice water trickling down through 
the barrels that preserves its 
freshness. Norfolk Southern R. 
Co. V. Norfolk Trucker's Exchange 
(Va. 1916) 88 S. E. 318. 
In an action by shippers of live 
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A verdict of a jury that injury to cattle was caused by freezing 
will not be disturbed as contrary to the evidence where it appears 
that the car of cattle which was frozen was unreasonably delay- 
ed on a side-track out in the country, 8 miles from St. Paul, 



stock for delay in transit, per- 
emptory instructions for defend- 
ants on the ground that the evi- 
dence was insufficient as a basis 
for damages on account of a de- 
cline on the day after the cattle 
arrived late were properly refused, 
where the evidence raised the is- 
sue of shrinkage in weight. In- 
ternational & G. N. Ry. Co. v. Lan- 
da & Storey (Tex. 1916) 183 S. W. 
384-. 

In a suit for damages to a ship- 
ment of cattle from unreasonable 
delay, etc. a charge that the meas- 
ure of damages was the difference 
between the value of the cattle as 
they were when they reached the 
market and their value if they had 
arrived in good condition and in 
reasonable time was objectionable, 
as assuming that there was a dif- 
ference between the value of the 
cattle when they arrived and their 
value had they arrived earlier. 
San Antonio & A. P. Ry. Co. v. 
Shankle & Lane (Tex. 1916), 183, 
S. W. 115. 

In a suit for damages to a ship- 
ment of cattle from unreasonable 
delay etc., a charge that, if the un- 
reasonable delay caused the cattle 
to get to market a day later there 
was a decline in that market, the 
Jury should find for the claimant 
the amount of damages thereby 
sustained, was reversible error, 
where the evidence did not show 
that there was any decline in the 
market between the day when the 



cattle should have arrived and the 
day on which they did arrive, ana 
where, for aught the court could 
tell, the jury might have based 
their verdict for plaintiff on such 
item of damages. San Antonio & 
A. P. Ry. Co. v. Shankle & Lane 
(Tex. 1916) 183 S. W. 115. 

Where a shipper of live stock 
sought recovery for negligent de- 
lay, as well as mishandling, a 
charge that, if the shipment was 
forwarded on the first train, there 
could be no recovery, is erroneous, 
because disregarding other negli- 
gence. Southern Kansas Ry. Co. 
of Texas v. Hughey (Tex. 1916) 
182 S. W. 361, 362. 

Where there was some evidence 
of unnecessary delay in the trans- 
portation of horses and of rough 
handling, and abundant evidence 
that the horses were in poor con- 
dition on arrival, the jury were 
authorized to attribute such con- 
dition either to the delay or to the 
rough handling, and the shipper 
could recover the damages in eith- 
er event. Southern Pac. Co. v. W. 
T. Meadors & Co. (Tex. 176 S. W. 
882. 

In an action for delay and injury 
to a shipment of live stock an in- 
struction for claimant if it was 
found that the stock was damaged 
in any of the ways alleged in the 
petition and if such injuries prox- 
imately resulted from the carrier's 
negligence, was not objectionable 
as being against the weight of the 



300 



THE LAW OF LOSS AND DAMAGE CLAIMS 



where the weather office showed a temperature of from 20 to 
26 degrees above zero.^^^ 

Where, after a judgment had been rendered for loss of freight 
in transit, the carrier finds the missing shipment in August, 
which had been made in December of the preceding year, the de- 
nial of a new trial is within the discretion of the court.^*' 

It has also been held the court must construe the proviso in 
the Twenty-Eight Hour Law providing that, when the anihials 
are carried in cars in which they can and do have opportunity to 
rest, the provisions as to unloading shall not apply, and it is 
error to submit the meaning of the proviso to the jury.^*® 

K. Appeal. A verdict for a shipper of live stock will not be set 
aside by an appellate court if there was evidence upon which 



evidence, or in failing to direct a 
finding for the carrier, in the ab- 
sence of proof of the affirmative 
of such issues, where such mat- 
ters were contained in another in- 
struction given. Texas & P. Ry. 
Co. V. De Long (Tex. 1915) 176 S. 
W. 874. 

In an action against a carrier 
for negligent delay of a shipment 
of live stock, where the claimant's 
instruction permitted a recovery 
upon a mere finding of delay, as op- 
posed to negligent delay, the 
carrier denying any delay until 
the shipment reached certain 
stockyards, and where the evidence 
showed that the shipment reached 
such stockyards at least three 
hours late, in view of subsequent 
instructions laying due emphasis 
on negligence as a necessary ele- 
ment of recovery, such instruc- 
tions, read together under the 
facts, did not amount to misdirec- 
tion. Sikes V. St. Louis & S. F. 
R. Co., (Mo. 1915) 176 S. W., 255, 
256. 



In a suit against a carrier for 
damages caused by delay in ao in> 
terstate shipment of watermelons, 
it is not erroneous for the trial 
judge to refuse to charge the Jury 
"that it was the duty of the car- 
rier to move the most perish- 
able fruit first under the circum- 
stances, and the holding back of 
less perishable fruit, viz., the wa- 
termelons, until the peaches had 
been delivered, was not negli- 
gence," when there was no evi- 
dence that the peaches in question 
were more perishable than the wa- 
termelons in question at the time 
both were being handled by the 
carrier. Carr v. Penn. R. Co. (N. 
J. 1916) 96 Atl. 588. 

138. Golsch V. Chicago, M. A St. 
P. Ry. Co., (Iowa 1915), 153 N. W. 

:{27, 329. 

139. St. L. I. M. & S. Ry., (Ark. 
1915), 176 S. W. 138, 139. 

140. Northern Pac. Ry. Co. *▼. 
Finch. 225 Fed. Rep. 676. 
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fhe jury could have predicated its verdict. ^^^ A reviewing court 
not having the evidence before it, cannot disturb a finding of 
negligence, especially when a fact appears from which an in- 
ference showing negligence can be drawn. ^^^ ^\nd on appeal 
from a nonsuit submitted to by plaintiffs at the close of their 
evidence to avoid a directed verdict against them, the Supreme 
Court must assume that all inferences that may be drawn from 
the evidence are established.^*^ On appeal questions should not 
be raised inconsistent with the theory on which the case was 
originally tried, nor which are not fully presented in the record. 
Thus on appeal from judgment in an action for damages to a 
shipment of live stock, the case not having been tried below on 
the theory that the railroad had ratified the unauthorized act of 
its station agent in receiving oral notice of the injury, judgment 
for the claimant could not be affirmed on the ground that such 
ratification had taken place.^** Where title is not questioned in 



141. Houston V. T.. C. R. Co. v. 
Lindsey. (Tex. 1915), 175 S. W. 
708. 711. 

An appellate court cannot dis- 
turb a verdict on substantial con- 
flicting evidence. Blair Horse & 
Mule Co. V. St. Joseph & C. I. Ry. 
Co. (Mo. 1915) 180 S.W. 412. 

Cohen v. St. Louis Merchants' 
Bridge Terminal Ry. Co. (Mo. 
1916) 181 S. W. 1080. 

The decision of the Court of 
C\yil Appeals in a loss and damage 
case on appeal from the county 
court is final and a certificate to 
the Supreme Court does not lie, 
and, if the Supreme Court had jur- 
isdiction by virtue of dissent, ap- 
pellant was not deprived of the 
remedy by petition for writ of er- 
ror. Chicago R. I. & G. Ry. Co. v. 
Dalton, (Tex. 1915) 177 S. W. 556. 

Where the question raised by ap- 
pellant was so well settled that 



there was no reasonable ground 
for the appeal, the court, affirm- 
ing it, should assess 10 per cent 
damages. Texas & P. Ry. o. v. 
Erwin (Tex. 1915) 180 S. W. 662. 
In an action against a carrier 
for conversion, where the trial 
court found that both parties 
agreed that the carrier had the 
right to sell the goods at public 
auction unless an agreement had 
been entered into barring the 
right, an assignment of error that 
the carrier did not have such 
right will not be considered. 
Whitley v. Gulf & S. F. Ry. Co. 
(Texas 1916) 183 S. W. 36, 37. 

142. Astrella v. Laffey, (Mass. 
1916), 111 N. E. 681. 

143. A. E. Myers & Co. v. Nor- 
folk Southern R. Co., (N. C. 1916), 
88 S. E. 149. 

144. McElvain v. St. Louis & S 
F. R. Co., (Mo. 1915), 180 S. W. 
1018. 
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the lower court, objection to lack of proof of title cannot be made 
upon appeal. ^^^ In an action for damages for delay of a shipment 
of cattle a defense not pleaded or presented by the instructions 
cannot be raised on appeal.^^^ Though on appeal defendant car-. 
rier relied on an alleged provision in the bill of lading, no effect 
can be given the provision where it did not appear in the abs-- 
tract.^^*^ In an action for damages for failure to deliver a car of 
sugar which plaintiff had resold, a general objection to testimony 
by the general manager of claimant's business as to the sales, ap- 
parently on the ground that the sales were not made personally 
by the manager, will not support an assignment on appeal that 
the evidence was hearsay, that objection not being presented in 
any manner, as the motion for new trial merely declared that 
such evidence was incompetent, irrelevant, and immaterial.^** 
An assignment of error, stating that "the judgment * * * is con- 
trary to the law * * '• and the evidence, * * *" being too general 
will not be considered.^*^ An assignment, complaining of the 
overruling of an objection to the evidence, presents nothing for 
review, where the evidence was in part admissible. ^^^ An assign- 



145. Yazoo & M. V. R. Co. v. 
Solomon, (Ark. 1916), 184 S. W. 
418. 

146. Rissler v. Missouri Pac. Ry. 
Co., (Mo. 1916), 183 S. W. 676. 

147. Ryley-Wilson Grocer Co. v. 
St. Louis & S. F. R. Co., (Mo. 1916), 
184 S W. 915, 916. 

148. Ryley-Wilson Grocer Co. v. 
St. Louis & S. F. R. Co., (Mo. 191G). 
184 S. W. 915. 

Where the charge as a whole 
fairly presented the case, judg- 
ment will not be reversed on ac- 
count of technical defects. Pan- 
handle & S. F. Ry. Co. V. Jones 
(Tex. 1906) 182 S. W. 1. 

In an action against a carrier of 
live stock for damages to certain 
shipments in transit, where, if the 
Jury awarded to claimant his en- 
tire claim, the carrier's contract 



liability was exceeded only to the 
extent of $13.80 on 2 hogs and 2 
cattle out of shipments aggregat- 
ing about 150 head of stock, and 
where the verdict, in fact, instead 
of being for such entire claim for 
1889, was only for $500, the slight 
excess over the recovery permiss- 
ible under the contract on a com- 
paratively small portion of the 
shipment was not ground for re- 
versal; since judgment will not be 
reversed for a trivial excess where 
the cost of another trial would ex- 
ceed the reduction to which appel- 
lant is entitled . Cincinnati N. O. 
& T. P. Ry. Co. V. Smith & Johns- 
ton (Ky. 1915). 176 S. W. 1013. 
1014. 

149. Wardlow v. Andrews, (Tex. 
1915), 180 S. W. 1161. 

150. Cleburne Peanut & P. Co. 
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ment of error to the exclusion of testimony, too vag^e to show 
what testimony was excluded cannot be considered on appeal.^^^ 
In the absence of a motion to set aside the jury's findings, an 
assignment of error based on the insufficiency of the evidence 
to support them will not be considered.^^2 Where one of two 
carriers, defendants in action for damages to a shipment of cat- 
tle, had an instructed verdict in its favor, and the other suffered 
judgment and alone appealed, the judgment, though reversed and 
remanded as to the appellant, would be affirmed as to such de- 
fendant.^^^ Whether the arrival of an interstate shipment at 
destination, the payment of the freight by the consignee, his sig- 
nature to a receipt for the shipment, and his removal of a part 
of the goods, leaving the rest, with the carrier's permission, to 
meet his convenience in removal, discharged the carrier's contract 
set forth in the bill of lading and created a new obligation as 
warehouseman,"" governed by the local law, which casts upon the 
warehouseman, in case of a loss by fire, the burden of showing 
that it was not negligent, is a federal question which will sup- 
port the appellate jurisdiction of the Federal Supreme Court 



V. Missouri, K. & T. Ry. Co. of 
Texas, (Tex. 1916), 184 S. W. 1070. 

151. Cleburne Peanut & P. Co. 
V. Missouri, K. & T. Ry. Co. of 
Texas, (Tex. 1916), 184 S. W. 1070. 

152. Texas & N. O. R. Co. v. 
Weems, (Tex. 1816). 184 S. W. 
1103. 

Where there is a conflict be- 
tween a bill of exceptions and 
statements of facts as to the pro- 
ceedings at trial the statement 
controls. Southern Kansas Ry. Co. 
of Texas v. Hughey (Tex. 1916) 
182 S. W. 361. 

Where the verdict was general, 
and it appeared that, as to some of 
the claims of recovery, claimart 
was not entitled, it will be pre- 
sumed on appeal that no part of 
the recovery was on account of 



such claim. Southern Kansas Ry. 
Co. of Texas v. Hughey (Tex. 
1916) 182 S. W. 361, 362. 

153. San Antonio & A. P. Ry. 
Co. V. Shankle & Lane, (Tex. 1916), 
183 S. W. 115. 

In an action against two rail- 
road companies there was a judg- 
ment in favor of one, and the other 
appealed. There was no complaint 
as to the Judgment in favor of the 
company which did not appeal nor 
was there any allegation of part- 
nership or agency between the 
companies. Held that, though the 
Judgment against the appealing 
railroad company was reversed, the 
judgment in favor of the other 
should not be disturbed. Pecos & 
N. T. Ry. Co. V. Holmes (Tex, 
1915) 177 S. W. 505. 



304 



THE LAW OF LOSS AND DAMAGE CLAIMS 



over a state court.^^^ A judgment of the highest state court 
which affirms a judgment against a carrier because of a decline in 
market value, due to an unreasonable delay in the transportation 
of an interstate shipment, will not be reversed because the trial 
court, by its instructions, erroneously permitted the jury to 
award as damages the amount of such decline in value without 
reference to a limitation in the bill of lading and in the carrier's 
published tariff that the carrier's liability for loss or damage is to 
be computed on the basis of the value of shipment, plus the 
freight, at the time and place of shipment, unless a lower value 
is agreed upon, or because the trial court erroneously excluded 
such tariff with its conditions, when offered in evidence, -^^ere, 
upon the facts as the highest court finds them to be, the agreed 
maximum of liability as stipulated is not exceeded by the judg- 
ment. ^^^ A federal question not raised in the trial court nor on 
appeal will not be considered by the Federal Supreme Court on 
writ of error to the highest state court J ^^ The judgment of the 
highest state court ordering a bill and cross bill to be dismissed 
for want of jurisdiction is conclusive upon the Federal Supreme 
Court on writ of error unless the denial of a federal right is in- 
volved.i^'^ 



154. Southern R. Co. v. Prescott, 
240 U. S. 632, 60 L. Ed.—, n6 Sup. 
Ct. 469. 

155. New York, P. & N. R. Co. 
V. Peninsula Produce Exch., 240 U. 
S. 34, 60 L. Ed.—, 36 Sup. Ct. 230. 

156. Illinois C. R. Co. v. Mul- 
berry Hill Coal Co., 238 U. S. 275, 
59 L. 1306, 35 Sup. Ct. 760. 

157. Dayton C. & I. Co. v. Cin- 
cinnati, N. O. & T. P. R. Co., 239 U. 
S. 446, 60 L. Ed.—, 36 Sup. Ct. 137. 

Where the question involved in 
an action for damages to an inter- 
state shipment of live stock, de- 
fended on the ground of the ship- 
per's failure to give the notice of 
injury required by the written con- 
tract of shipment, was a federal 
question of which the Supreme 
Court of the United States had final 



jurisdiction, a party, if the opinion 
of the Court of Civil Appeals was 
erroneous, had a plain, adequate, 
and complete remedy by due 
course of law, by proper applica- 
tion to the Supreme Court of the 
United States, so that it was not 
mandatory upon the Court of Civ- 
il Appeals to certify the case to 
the state Supreme Court. Chicag^o 
R. I. & G. Ry. Co. v.'Dalton (Tex. 

1915) 177 S. W. 556. 

In suit for damage to an inter- 
state shipment of live stock it is 
the duty of the Court of Appeals 
to apply the law relative to a stip- 
ulation as to the time of suit as 
interpreted by the Supreme Court 
of the United States. Howard v. 
Chicago, R. I. & P. Ry. Co. (Mo. 

1916) 184 S. W. 906. 



APPENDIX 

THE TWENTY-EIGHT HOUR LAW 

An act to prevent cruelty to animals while in transit by rail- 
road or other means of transportation from one State or Ter- 
ritory, or the District of Columbia into or through another State 
or Territory or the District of Columbia and repealing sections 
forty-three hundred and eighty-six, forty-three hundred and 
eighty-seven, forty-three hundred and eighty-eight, forty-three 
hundred and eighty-nine, and forty-three hundred and ninety of 
the United States Revised Statutes. Approved June 29, 1906. 
34 Stat. L. 607. 

Animals — ^Time Limit Confinement on Cars, etc. That no 
railroad, express company, car company, common carrier other 
than by water, or the receiver, trustee, or lessee of any of them, 
whose road forms any part of a line of road over which cattle, 
sheep, swine, or other animals shall be conveyed from one State 
or Territory or the District of Columbia into or through another 
State or Territory or the District of Columbia, or the owners or 
masters of steam, sailing, or other vessels carrying or transport- 
ing cattle, sheep, swine, or other animals from one State or 
Territory or the District of Columbia, into or through another 
State or Territory or the District of Columbia, shall confine the 
same in cars, boats, or vessels of any description for a period 
longer than twenty-eight consecutive hours without unloading 
the same in a humane manner, into properly equipped pens for 
rest, water and feeding, for a period of at least five consecutive 
hours, unless prevented by storm or by other accidental or un- 
avoidable causes which can not be anticipated or avoided by the 
exercise of due diligence and foresight: Provided, That upon the 
written request of the owner or person in custody of that partic- 
ular shipment, which written request shall be separate and apart 
from any printed bill of lading, or other railroad form, the time 
of confinement may be extended to thirty-six hours. In estimat- 
ing such confinement the time consumed in loading and unload- 

20 
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ing shall not be considered but the time during which the ani- 
mals have been confined without such rest or food or water on 
connecting roads shall be included, it being the intent of this 
Act to prohibit their continuous confinement beyond the period 
of twenty-eight hours, except upon the contingencies hereinbe- 
fore stated: Provided, That it shall not be required that sheep 
be unloaded in the nighttime, but where the time expires in the 
nighttime in case of sheep the same may continue in transit to a 
suitable place for unloading, subject to the aforesaid limitation 
of thirty-six hours. 

Feeding at Expense of Owner — Lien. Sec. 2. That animals 
so unloaded shall be properly fed and watered during such rest 
either by the owner or person having the custody thereof, or 
in case of his default in so doing, then by the railroad, express 
comi)any, car company, common carrier other than by water, 
or the receiver, trustee, or lessee of any of them, or by the own- 
ers or masters of boats or vessels transporting the same, at the 
reasonable expense of the owner or person in custody thereof, 
and such railroad, express company, car company, common 
carrier other than by water, receiver, trustee, or lessee of any 
of them, owners or masters, shall in such case have a lien upon 
such animals for food, care, and custody furnished, collectible at 
their destination in the same manner as the transportation 
charges are collected, and shall not be liable for any detention 
of such animals, when such detention is of reasonable duration, 
to enable compliance with section one of this Act; but nothing 
in this section shall be construed to prevent the owner or ship- 
per of animals from furnishing food therefor, if he- so desires. 

Penalty. Sec. 3. That any railroad, express company, car 
company, common carrier other than by water, or the receiver, 
trustee, or lessee of any of them, or the master or owner of any 
steam, sailing, or other vessel who knowingly and wilfully fails 
to comply with the provisions of the two preceding sections 
shall for every such failure be liable for and forfeit and pay a 
penalty of not less than one hundred nor more than five hun- 
dred dollars: Provided, That when animals are carried in cars, 
boats, or other vessels in which they can and do have proper 
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food, water, space and opportunity to rest the provisions in re- 
gard to their being unloaded shall not apply. 

Prosecutions. Sec. 4. That the penalty created by the pre- 
ceding section shall be recovered by civil action in the name of 
the United States in the circuit or district court holden within 
the district where the violation may have been commited or the 
person or corporation resides or carries on business ; and it shall 
be the duty of United States attorneys to prosecute all violations 
of this Act reported by the Secretary of Agriculture, or which 
come to their notice or know^ledge by other means. 

Repeal. Sec. 5. That sections forty-three hundred and eighty- 
six, forty- three hundred and eighty-seven, forty- three hundred 
and eighty-eight, forty-three hundred and eighty-nine, and 
forty-three hundred and ninety of the Revised Statutes of the 
United States he. and the same are hereby, repealed. 



\ 



THE CUMMINS AMENDMENT 

(Public — No. 325 — 63d Congress.) 

(S. 4522.) 

An Act To amend an Act entitled "An Act to amend an Act 
entitled 'An Act to regulate commerce/ approved February 
fourth, eighteen hundred and eighty-seven, and all Acts amend- 
atory thereof, and to enlarge the powers of the Interstate Com- 
merce Commission/' approved June twenty-ninth, nineteen hun- 
dred and six. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled. That so 
much of section seven of an Act entitled "An Act to amend an 
Act entitled 'An Act to regulate commerce,' approved February 
fourth, eighteen hundred and eighty-seven, and all Acts amend- 
atory thereof, and to enlarge the powers of the Interstate Com- 
merce Commission," approved June twenty-ninth, nineteen hun- 
dred and six, as reads as follows, to wit : 

"That any common carrier, railroad, or transportation com- 
pany receiving property for transportation from a point in one 
State to a point in another State shall issue a receipt or a bill of 
lading therefor, and shall be liable to the lawful holder thereof 
for any loss, damage, or injury to such property caused by it or 
by any common carrier, railroad or transportation company to 
which such property may be delivered, or over whose line or lines 
such property may pass, and no contract, receipt, rule, or reg- 
ulation shall exempt such common carrier, railroad, or trans- 
portation company from the liability hereby imposed: Provided, 
That nothing in this section shall deprive any holder of such 
receipt or bill of lading of any remedy or right of action which 
he has under existing law/' be, and the same is hereby, amended 
so as to read as follows, to wit: 



THE CUMMINS AMENDMENT 309 

**That any common carrier, railroad, or transportation com- 
pany subject to the provisions of this Act receiving property for 
transportation from a point in one State or Territory or the Dis- 
trict of Columbia to a point in another State, Territory, District 
of Columbia, or from any point in the United States to a point in 
an adjacent foreign country shall issue a receipt or bill of lading 
therefor, and shall be liable to the lawful holder thereof for any 
loss, damage, or injury to such property caused by it or by any 
common carrier, railroad, or transportation company to which 
such property may be delivered or over whose line or lines such 
property may pass within the United States or within an ad- 
jacent foreign country when transported on a through bill of 
lading, and no contract, receipt, rule, regulation, or other limi- 
tation of any character whatsover, shall exempt such common 
carrier, railroad, or transportation company from the liability 
hereby imposed ; and any such common carrier, railroad, or trans- 
portation company so receiving property for transportation from 
a point in one State, Territory, or the District of Columbia to 
a point in another State or Territory, or from a point in a State 
or Territory to a point in the District of Columbia, or from any 
point in the United States to a point in an adjacent foreign coun- 
try, or for transportation wholly within a Territory shall be 
liable to the lawful holder of said receipt or bill of lading or to 
any party entitled to recover thereon, whether such receipt or 
bill of lading has been issued or not, for the full actual loss, 
damage, or injury to such property caused by it or by any such 
common carrier, railroad, or transportation company to which 
such property may be delivered or over whose line or lines such 
property may pass within the United States or within an ad- 
jacent foreign country when transported on a through bill of 
lading, notwithstanding any limitation of liability or limitation 
of the amount of recovery or representation or agreement as to 
value in any such receipt or bill of lading, or in any contract, 
rule, regulation, or in any tariff filed with the Interstate Com- 
merce Commission ; and any such limitation, without respect to 
the manner or form in which it is sought to be made is hereby de- 
clared to be unlawful and void : Provided, however, That if the 
goods are hidden from view by wrapping, boxing, or other 
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n\cans, and the carrier is not notified as to the character of the 
goods, the carrier may require the shipper to specifically state 
in writing the value of the goods, and the carrier shall not be 
liable beyond the amount so specifically stated, in which case the 
Interstate Commerce Commission mav establish and maintain 
rates for transportation, dependent upon the value of the prop- 
erty shipped as specifically stated in writing by the shipper. 
Such rates shall be published as are other rate schedules: Pro- 
vided further, That nothing in this section shalf deprive any 
holder of such receipt or bill of lading of any remedy or right 
of action which he has under the existing law : Provided further. 
That it shall he unlawful for any such common carrier to provide 
by rule, contract, regulation, or otherwise a shorter period for 
giving notice of claims than ninety days and for the filing of 
claims for a shorter period than four months, and for the insti- 
tution of suits than two years: Provided, however. That if the 
loss, damage, or injury complained of was due to delay or dam- 
age while being loaded or unloaded, or damaged in transit by 
carelessness or negligence, then no notice of claim nor filing 
of claim shall be required as a condition precedent to recovery. 

Sec. 2. That this Act shall take effect and be in force from 
ninety days after its passage. 

Approved, March 4, 1915. 



BILL OF LADING ACT 

(Public— No. 239— 64th Congress.) 

(S. 19.). 

An Act Relating to bills of lading in interstate and foreign 
commerce. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled. That bills 
of lading issued by any common carrier for the transportation 
of goods in any Territory of the United States, or the District 
of Columbia, or from a place in a State to a place in a foreign 
country, or from a place in one State to a place in another State, 
or from a place in one State to a place in the same State through 
another State or foreign country, shall be governed by this Act. 

Sec. 2. That a bill in which it is stated that the goods are 
consigned or destined to a specified person is a straight bill. 

Sec. 3. That a bill in which it is stated that the goods arc 
consigned or destined to the order of any person named in such 
bill is an order bill. Any provision in such a bill or in any no- 
tice, contract, rule, regulation, or tariff that it is nonnegotiable 
shall be null and void and shall not affect its negotiability with- 
in the meaning of this Act unless upon its face and in writing 
agreed to by the shipper. 

J^ec. 4. That order bills issued in a State for the transporta- 
tion of go(Kls to any i>lace in the United States on the Continent 
of North America, except Alaska and Panama, shall not be 
issued in parts or sets. If so issued, the carrier issuing them 
shall be liable for failure to deliver the goods described therein 
to anyone who purchases a part for value in good faith, even 
though the purchase be after the delivery of the goods by the 
carrier to a holder of one of the other parts : Provided, how- 



312 THE LAW OF LOSS AND DAMAGE CLAIMS 

ever. That nothing contained in this section shall be interpreted 
or construed to forbid the issuing of order bills in parts or sets 
for such transportation of goods to Alaska, Panama, Porto Rico, 
the Philippines, Hawaii, or foreign countries, or to impose the 
liabilities set forth in this section for so doing. 

Sec. 5. That when more than one order bill is issued in a 
State for the same goods to be transported to any place in the 
United States on the Continent of North America, except Alaska 
and Panama, the word "duplicate," or some other word or 
words indicating that the document is not an original bill, shall 
be placed plainly upon the face of every bill except the one first 
issued. A carrier shall be liable for the damage caused by his 
failure so to do to anyone who has purchased the bill for value in 
good faith as an original, even though the purchase be after the 
delivery of the goods by the carrier to the holder of the original 
bill : Provided, however. That nothing contained in this section 
shall in such case for such transportation of goods to Alaska, 
Panama, Porto Rico, the Philippines, Hawaii, or foreign coun- 
tries be interpreted or construed so as to require the placing of 
the word "duplicate" thereon, or to impose the liabilities set 
forth in this section for failure so to do. 

Sec. 6. That a straight bill shall have placed plainly upon its 
face by the carrier issuing it "nonnegotiable" or "not negotiable." 

This section shall not apply, however, to memoranda or ac- 
knowledgments of an informal character. 

Sec. 7. That the insertion in an order bill of the name of a 
person to be notified of the arrival of the goods shall not limit 
the negotiability of the bill or constitute notice to a purchaser 
thereof of any rights or equities of such person in the goods. 

Sec. 8. That a carrier, in the absence of some lawful excuse, 
is bound to deliver goods upon a demand made either by the con- 
signee named in the bill for the goods or, if the bill is an order 
bill, by the holder thereof, if such a demand is accompanied by — 

(a) An offer in good faith to satisfy the carrier's lawful lien 
upon the goods; 
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(b) Possession of the bill of lading and an offer in good faith 
to surrender, properly indorsed, the bill which was issued for 
the goods, if the bill is an order bill ; and 

(c) A readiness and willingness to sign, when the goods are 
delivered, an acknowledgment that they have been delivered, 
if such signature is requested by the carrier. 

In case the carrier refuses or fails to deliver the goods, in 
compliance with a demand by the consignee or holder so ac- 
companied, the burden shall be upon the carrier to establish the 
existence of a lawful excuse for such refusal or failure. 

Sec. 9. That a carrier is justified, subject to the provisions of 
the three following sections, in delivering goods to one who is — 

(a) A person lawfully entitled to the possession of the goods, 
or 

(b) The consignee named in a straight bill for the goods, or 

(c) A person in possession of an order bill for the goods, by 
the terms of which the goods are deliverable to his order; or 
which has been indorsed to him, or in blank by the consignee, 
or by the mediate or immediate indorsee of the consignee. 

Sec. 10. That where a carrier delivers goods to one who is 
not lawfully entitled to the possession of them, the earner shall 
be liable to anyone having a right of property or possession in 
the goods if he delivered the goods otherwise than as authorized 
by subdivisions (b) and (c) of the preceding section ; and, 
though he dilevered the goods as authorized by either of said 
subdivisions, he shall be so liable if prior to such delivery he — 



(a) Had been requested, by or on behalf of a person having a 
right of property or possession in the goods, not to make such 
delivery, or 

(b) Had information at the time of the delivery that it was 
to a person not lawfully entitled to the possession of the goods. 

Such request or information, to be effective within the mean- 
ing of this section, must be given to an officer or agent of the 
carrier, the actual or apparent scope of whose duties includes 
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action upon such a request or information, and must be given in 
time to enable the officer or agent to whom it is given, acting 
with reasonable diligence, to stop delivery of the goods. 

Sec. 11. That except as provided in section twenty-six, and 
except when compelled by legal process, if a carrier delivers 
goods for which an order bill had been issued, the negotiation 
of which would transfer the right to the possession of the goods, 
and fails to take up and cancel the bill, such carrier shall be li- 
able for failure to deliver the goods to anyone who for value and 
in good faith purchases such bill, whether such purchaser ac- 
quired title to the bill before or after the delivery of the goods by 
the carrier and notwithstanding delivery was made to the person 
entitled thereto. 

Sec. 12. That except as provided in section twenty-six, and 
except when compelled by legal process, if a carrier delivers part 
of the goods for which an order bill had been issued and fails 
either — 

(a) To take up and cancel the bill, or 

(b) To place plainly upon it a statement that a portion of the 
goods has been delivered with a description which may be in 
general terms either of the goods or packages that have been so 
delivered or of the goods or packages which still remain in the 
carrier's possession, he shall be liable for failure to deliver all 
the goods specified in the bill to anyone who for value and in 
good faith purchases it, whether such i)urchaser acquired title 
to it before or after the delivery of any portion of the goods by 
the carrier, and notwithstanding such delivery was made to the 
person entitled thereto. 

Sec. 13. That anv alteration, addition, or erasure in a bill after 
its issue without authority from the carrier issuing the same, 
either in writing or noted on the bill, shall be void, whatever be 
the nature and purpose of the change, and the bill shall be en- 
forceable according to its original tenor. 

Sec. 14. That where an order bill has been lost, stolen, or de- 
stroyed a court of competent jurisdiction may order the deliver}' 
of the goods upon satisfactory proof of such loss, theft, or de- 
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strqction and upon the giving of a bond, with sufficient surety, 
to be approved by the court, to protect the carrier or any person 
injured by such delivery from any liability or loss incurred by 
reason of the original bill remaining outstanding. The court 
may also in its discretion order the payment of the carrier's rea- 
sonable costs and counsel fees : Provided, a voluntary indemni- 
fying bond without order of court shall be binding on the parties 
thereto. 

The delivery of the goods under an order of the court, as 
provided in this section, shall not relieve the carrier from liabil- 
ity to a person to whom the order bill has been or shall be ne- 
gotiated for value without notice of the proceedings or of the 
delivery of the goods. 

Sec. IS. That a bill, upon the face of which the word "dupli- 
cate" or some other word or "words indicating that the dpcu- 
ment is not an original bill is placed, plainly shall impose upon 
the carrier issuing the same the liability of one who represents 
and warrants that such bill is an accurate copy of an original 
bill properly issued, but no other liability. 

Sec. 16. That no title to goods or right to their possession as- 
serted by a carrier for his own benefit shall excuse him from lia- 
bility for I'efusing to deliver the goods according to the terms of 
a bill issued for them, unless such title or right is derived di- 
rectly or indirectly from a transfer made by the consignor or 
-consignee after the shipment, or from the carrier's lien. 

Sec. 17. That if more than one person claim the title or pos- 
session of goods, the carrier may require all known claimants to 
interplead, either as a defense to an action brought against him 
for nondelivery of the goods or as an original suit, whichever is 
appropriate. 

Sec. 18. That if some one other than the consignee or the per- 
son in possession of the bill has a claim to the title or possession 
of the goods, and the carrier has information of such claim, the 
carrier shall be excused from liaibility for refusing to deliver the 
goods, either to the consignee or person in possession of the bill 
•or to the adverse claimant, until the carrier has had a reasonable 
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time to ascertain the validity of the adverse claim or to bring 
legal proceedings to compel all claimants to interplead. 

Sec. 19. That except as provided in the two preceding sec- 
tions and in section nine, no right or title of a third person, un- 
less enforced by legal process, shall be a defense to an action 
brought by the consignee of a straight bill or by the holder of an 
order bill against the carrier for failure to deliver the goods on 
demand. 

Sec. 20. That when goods are loaded by a carrier such carrier 
shall count the packages of goods, if package freight, and ascer- 
tain the kind and quantity if bulk freight, and sucji carrier shall 
not, in such cases, insert in the bill of lading or in any notice, re- 
ceipt, contract, rule, regulation, or tariff, "Shipper's weight, load, 
and count," or other words of like purport, indicating that the 
goods were loaded by the shipper and the description of them 
made by him or in case of bulk freight and freight not concealed 
by packages the description made by him. If so inserted, con- 
trary to the provisions of this section, said words shall be treated 
as null and void and as if not inserted therein. 

Sec. 21. That when package freight or bulk freight is loaded 
by a shipper and the goods are described in a bill of lading mer^ 
ly by a statement of marks or labels upon them or upon pack- 
ages containing them, or by a statement that the goods are said 
to be goods of a certain kind or quantity, or in a certain condition, 
or it is stated in the bill of lading that packages are said to con- 
tain goods of a certain kind or quantity or in a certain condition, 
or that the contents or condition of the contents of packages 
are unknown, or words of like purport are contained in the bill 
of lading, such statements, if true, shall not make liable the car- 
rier issuing the bill of lading, although the goods are not of the 
kind or quantity or in the condition which the marks or labels 
upon them indicate, or of the kind or quantity or in the condition 
they were said to be by the consignor. The carrier may also 
by inserting in the bill of lading the words "Shipper's weighi, 
load, and count," or other words of like purport indicate that the 
goods were loaded by the shipper and the description of them 
made by him; and if such statement be true, the carrier shall 
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not be liable for damages caused by the improper loading or by 
the nonreceipt or by the misdescription of the goods described in 
the till of lading: Provided, however. Where the shipper of bulk 
freight installs and maintains adequate facilities for weighing 
such freight, and the same are available to the carrier, then the 
carrier, upon written request of such shipper and when given a 
reasonable opportunity so to do, shall ascertain the kind and 
quantity of bulk freight within a reasonable time after such 
written request, and the carriers shall not in such cases insert 
in the bill of lading the words "Shipper's weight," or other words 
of like purport, and if so inserted contrary to the provisions of 
this section, said words shall be treated as null and void and as 
if not inserted therein. 

Sec. 22. That if a bill of lading has been issued by a carrier or 
on his behalf by an agent or employee the scope of whose actual 
or apparent authority includes the receiving of goods and issuing 
bills of lading therefor for transportation in commerce among 
the several States and with foreign nations, the carrier shall be 
liable to (a) the owner of goods covered by a straight bill subject 
to existing right of stoppage in transitu or (b) the holder of an or- 
der bill, who has given value in good faith, relying upon the de- 
scription therein of the goods, for damages caused by the non- 
receipt by the carrier of all or part of the goods or their failure 
to correspond with the description thereof in the bill at the time 
of its issue. 

Sec. 23. That if goods are delivered to a carrier by the owner 
or by a person whose act in conveying the title to them to a pur- 
chaser for value in good faith would bind the owner, and an or- 
der bill is issued for them, they can not thereafter, while in the 
possession of the carrier, be attached by garnishment or other- 
wise or be levied upon under an execution unless the bill be first 
surrendered to the carrier or its negotiation enjoined. The car- 
rier shall in no such case be compelled to deliver the actual pos- 
session of the goods until the bill is surrendered to him or im- 
pounded by the court. 

Sec. 24. That a creditor whose debtor is the owner of an or- 
der bill shall be entitled to such aid from courts of appropriate 
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jurisdiction by injunction and otherwise in attaching such bill or 
in satisfying the claim by means thereof as is allowed at law or in 
equity in regard to property which can not readily be attached or 
levied upon by ordinary legal process. 

Sec. 25. That if an order bill is issued the carrier shall have a 
lien on the goods therein mentioned for all charges on those 
goods for freight, storage, demurrage and terminal charges, and 
expenses necessary for the preservation of the goods or incident 
to their transportation subsequent to the date of the bill and all 
other charges incurred in transportation and delivery, unless the 
bill expressly enumerates other charges for which a lien is claim- 
ed. In such case there shall also be a lien for the charges enum- 
erated so far as they are allowed by law and the contract be- 
tween the consignor and the carrier. 

Sec. 26. That after goods have been lawfully sold to satisfy a 
carrier's lien, or because they have not been claimed, or because 
they are perishable or hazardous, the carrier shall not thereafter 
be liable for failure to deliver the goods themselves to the con- 
signee or owner of the goods, or to a holder of the bill given for 
the goods when they were shipped, even if such bill be an order 
bill. 

Sec. 11 . That an order bill may be negotiated by delivery 
where, by the terms of the bill, the carrier undertakes to de- 
liver the goods to the order of a specified person, and such per- 
son or a subsequent indorsee of the bill has indorsed it in blank, 
for value, and also such title to the goods as the consignee and 
consignor had or had power to convey to a purchaser in good 
faith for value; and 

Sec. 28. That an order bill may be negotiated by the indorse- 
ment of the person to whose order the goods are deliverable by 
the tenor of the bill. Such indorsement may be in blank or to a 
specified person. If indorsed to a specified person, it may be ne- 
gotiated again by the indorsement of such person in blank or to 
another specified person. Subsequent negotiation may be made 
in like manner. 

Sec. 29. That a bill may be transferred by the holder by de- 
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livery, accompanied with an agreement, express or implied, to 
transfer the title to the bill or to the goods represented thereby. 
A straight bill can not be negotiated free from existing equities, 
and the indorsement of such a bill gives the transferee no addi- 
tional right. 

Sec. 30. That an order bill may be negotiated by any person 
in possession of the same, however such possession may have 
been acquired, if by the terms of the bill the carrier undertakes 
to deliver the goods to the order of such person, or if at the time 
of negotiation the bill is in such form that it may be negotiated 
by delivery. 

Sec. 31. That a person to whom an order bill has been duly 
negotiated acquires thereby — 

(a) Such title to the goods as the person negotiating the bill 
to him had or had ability to convey to a purchaser in good faith 
for value; andalso such title to the goods as the consignee and 
consignor had or had power to convey to a purchaser in good 
faith for value; and 

(b) The direct obligation of the carrier to hold possession of 
the goods for him according to the terms of the bill as fully as if 
the carrier had contracted directly with him. 

Sec. 32. That a person to whom a bill has been transferred, 
but not negotiated, acquires thereby as against the transferor the 
title to the goods, subject to the terms of any agreement with 
the transferor. If the bill is a straight bill such person also ac- 
quires the right to notify the carrier of the transfer to him of such 
bill and thereby to become the direct obligee of whatever obliga- 
tions the carrier owed to the transferor of the bill immediately 
before the notification. 

Prior to the notification of the carrier bv the transferor or 
transferee of a straight bill the title of the transferee to the goods 
and the right to acquire the obligation of the carrier may be de- 
feated by garnishment or by attachment or execution upon the 
goods by a creditor of the transferor, or by a notification to the 
carrier by the transferor or a subsequent purchaser from the 
transferor of a subsequent sale of the goods by the transferor. 

A carrier has not received notification within the meaning of 
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this section unless an officer or agent of the carrier, the actual 
apparent scope of whose duties includes action upon such a noti- 
fication, has been notified, and no notification shall be effective 
until the officer or agent to whom it is given has had time, with 
the exercise of reasonable diligence, to communicate with the 
agent or agents having actual possession or control of the goods. 

Sec. 33. That where an order bill is transferred for value by 
delivery, and the indorsement of the transferor is essential for 
negotiation, the transferee acquires a right against the trans- 
feror to compel him to indorse the bill, unless a contrary inten- 
tion appears. The negotiation shall take effect as of the time 
when the indorsement is actually made. This obligation may be 
specifically enforced. 

Sec. 34. That a person who negotiates or transfers for value 
a bill by indorsement or delivery, unless a contrary intention ap- 
pears, warrants — 

(a) That the bill is genuine; 

(b) That he has a legal right to transfer it; 

(c) That he has knowledge of no fact which would impair 
the validity or worth of the bill ; 

(d) That he has a right to transfer the title to the goods, and 
that the goods are merchantable or fit for a particular purpose 
whenever such warranties would have been implied if the con- 
tract of the parties had been to transfer without a bill the goods 
represented thereby. 

Sec. 35. That the indorsement of a bill shall not make the in- 
dorscr liable for any failure on the part of the carrier or previous 
indorsers of the bill to fulfill their respective obligations. 

Sec. 36. That a mortgagee or pledgee or other holder of a 
bill for security who in good faith demands or receives pay- 
ment of the debt for which such bill is security, whether from a 
party to a draft drawn for such debt or from any other person, 
shall not be deemed by so doing to represent or warrant the 
genuineness of such bill or the quantity or quality of the goods 
therein described. 
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Sec. 37. That the validity of the negotiation of a bill is not 
impaired by the fact that such negotiation was a breach of duty 
on the part of the person making the negotiation, or by the fact 
that the owner of the bill was deprived of the possession of the 
same by fraud, accident, mistake, duress, loss, theft, or conver- 
sion, if the person to whom the bill was negotiated, or a person 
to whom the bill was subsequently negotiated, gave value there- 
for in good faith, without notice of the breach of duty, or fraud, 
accident, mistake, duress, loss, theft, or conversion. 

Sec. 38. That where a person, having sold, mortgaged, or 
pledged goods which are in a carrier's possession and for which 
an order bill has been issued, or having sold, mortgaged, or 
pledged the order bill representing such goods, continues in 
possession of the order bill, the subsequent negotiation thereof 
by that person under any sale, pledge, or other disposition there- 
of to any person receiving the same in good faith, for value and 
without notice of the previous sale, shall have the same effect as 
if the first purchaser of the goods or bill had expressly authoriz- 
ed the subsequent negotiation. 

Sec. 39. That where an order blil has been issued for goods 
no seller's lien or right of stoppage in transitu shall defeat the 
rights of any purchaser for value in good faith to whom such bill 
has been negotiated, whether such negotiation be prior or sub- 
sequent to the notification to the carrier who issued such bill of 
the seller's claim to a lien or right of stoppage in transitu. Nor 
shall the carrier be obliged to deliver or justified in delivering 
the goods to an unpaid seller unless such bill is first surrender- 
ed for cancellation. 

Sec. 40. That, except as provided in section thirty-nine, 
nothing in this Act shall limit the rights and remedies of a mort- 
gage or lien holder whose mortgage or lien on goods would be 
valid, apart from this Act, as against one who for value and in 
good faith purchased from the owner, immediately prior to the 
time of their delivery to the carrier, the goods which are sub- 
ject to the mortgage or lien and obtained possession of them. 

Sec. 41. That any person who, knowingly or wnth intent to 
defraud, falsely makes, alters, forges, counterfeits, prints or 

21 
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photographs any bill of lading purporting to represent goods re- 
ceived for shipment iamong the several States or with foreign 
nations, or with like intent utters or publishes as true and gen- 
uine any such falsely altered, forged, counterfeited, falsely print- 
ed or photographed bill of lading, knowing it to be falsely alter- 
ed, forged, counterfeited, falsely printed or photographed, or 
aids in making, altering, forging, counterfeiting, printing or 
photographing, or uttering or publishing the same, or issues or 
aids in issuing or procuring the issue of, or negotiates or trans- 
fers for value a bill which contains a false statement as to the 
receipt of the goods, or as to any other matter, or who,, with in- 
tent to defraud, violates, or fails to comply with, or aids in any 
violation of, or failure to comply with any provision of this Act, 
shall be guilty of a misdemeanor, and, upon conviction, shall be 
punished for each offense by imprisonment not exceeding five 
years, or by a fine not exceeding $5,000, or both. 

Sec. 42. First, That in this Act, unless the context of subject 
matter otherwise requires — 

*'Action" includes counterclaim, set-off, and suit in equity. 

"Bill" means bill of lading governed by this Act. 

"Consignee" means the person named in the bill as the person 
to whom deliver}' of the goods is to be made. 

"Consignor" means the person named in the bill as the person 
from whom the goods have been received for shipment. 

"Goods" means merchandise or chattels in course of transpor- 
tation or which have been or are about to be transported. 

"Holder" of a bill means a person who has both actual posses- 
sion of such bill and a right of property therein. 

"Order" means an order bv indorsement on the bill. 

"Person" includes a corporation or partnership, or two or 
more persons having a joint or common interest. 

To "purchase" includes to take as mortgagee and to take as 
pledgee. 
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"State" includes any Territory, District^ insular possession, or 
isthmian possession. 

Sec. 43. That the provisions of this Act do not apply to bills 
made and delivered prior to the taking effect thereof. 

Sec. 44. That the provisions and each part thereof and the 
sections and each part thereof of this Act are independent and 
severable, and the declaring of any provision or part thereof, 
or provisions or part thereof, or section or part thereof, or sec- 
tions or part thereof, unconstitutional shall not impair or render 
unconstitutional any other provision or part thereof or section or 
part thereof. 

Sec. 45. That this Act shall take effect and be in force on and 
after the first day of January next after its passage. 

Approved, August 29, 1916. 
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ArrsovBo bv 

THl INTEMTATB OOMMBKCl COMMISSION 

*niB NATIONAL INDUVnUAL TKATriC LBAGUl 

THt rasiGirr claim assooation 



iNaiM-of 



to whom cUtai la prt«Mit«4) 



lAMrM* of chuauil 



<K«m« •t fl»m«rl 



«D«it» 



ICtalOMMM-a N 



I I 



(CMTtor* H 



Tblt etela tor t.... %• auhdc AgalMt tb« cftrnvr Dunrd Abovt by 

(AaiOKM of claim ) «MaiM af cUIommM) 

tor .^...^ Id eo«a«ciloo with ib« toll«»lBg tfwcrtbed •hlpoMBia. 

llaaa or 4ama««l 

DMcrlpilM of •hlpMrat 



NaoM And ad^r— ■ of oooalfBor (shipper) .. 
Shipped rr 



To 



(Cllr. lawn 9r atallon* tCllir. lawn ar aUltani 

PiMl DMtloatMM Routed »l« 

• Ctly. tawa 9* aiallont 

BlU Of Ladlag iMOod ky Co . Date of BUI of Lodiog 

Paid Prolfbt Dill (Pro) Noabcr GUIftoal Ca/ NuMbar and loitlol 

Naao aod ad4roaa of co^gnoo (Wioa ahippad j^o) 

If ahlpaaooi roeottalgaod oorooia. ataie particolara 



DITAILSO STATEMCNT SHOWING HOW AMOUNT CLAIMED IS OETtilMINtO. 

(Nvoibor aod 4c«cnpito« of artieiea. naiura and eitaot of loaa or damaRc. Invoice price of ariicloa. aoMOM of cIaIm. oce.) 



Total Amount CiaifDed 



IN AOOmON TO THC INrORMATION GIVEN ABOVE. THE FOLLOWING DOGUMBNTB 
ARE 8USMITTE0 IN SUPPORT OP THIS CLAIM.* 



1)1 Orlgwal Mil of lading. If oo( previously aorrrndered lo carrier 

I I t Orlglna) paid freight ("espeoae") hill. 

1)3 Origloal Invoice or cerllflco copy 

« 0<her panimlara ohtainaMe in proof of loaa or daoMge claiaMil 



fUnarha 



The (orefoing sUteBODl of facta la hereby certi6cd to aa corvoci 



4Hi«natw«v af <i«m 

I CtalmaM ahowM aaal^a ta aacli claiai a numbar. inarri Ina aama in itM aoaia p»avWI%4 a« (A* wppir ngM 
af yila form. Rafferatiea ano«l4 ba mada lliarcio la all cvrraapofl4«nca partaliMiic la ifcta riaim 

I Clalnwiii «HI| plaaaa niara vliacli lii bafara awcfi of iha dorwnvnia M«BUan«« aa Ha** a«««i aiiarHa^L aM aaplaaa 
" ■— f<ia" Iba abaa w a af any of ll»a Oocwmaala eali«d for in cofUMriMm witte thla claiin Whan for any raaaan M lo M 
albla far clalaant to prodoca ortclaal Mil of ladlnc. If raqwirad ac |«M frvichi MM. rlatmant bAowM indrivMvlff tmrwHt ^ 
rtara a«ahiat dwpUcala claim awpoonad Oy ortrlnal Oorwmonta 




_ _ (Name of Carrier) 

TO CLAIMANTS: 

Persons presenting claims to a carrier will expedite settlement by farnishing the carrier with 
a complete and detailed statement of all pertinent facts tending to establish the Talidity of their 
claims. It is the desire of carrier to settle promptly all valid claims, and the franli and hearty 
eo-operation of the claimant is therefore solicited. Delayed settlement of cUdms if freqaently dn« 
io the failure of the cUimant to famish carrier with the necessary Information and docnmenti 
with which to make inyestigation and establish liability promptly. It should be borne in mind 
that carriers under the terms of the Act to Begulate Commerce are required to thoroughly iuTesti- 
gate each claim before payment. Claimants shonld, therefore, in every case furnish the carrier, 
as far as possible, with the information and documents called for on the other side of this form, 
even though there may be instances when it appears to the claimant that the information called 
for is more than necessary to establish the validity of the claim. There are claims, e. g.. for con* 
cealed loss and damage, in connection with which it may be necessary to call for additional in- 
formation from the claimant before making settlement. 

Claimants are requested to make use of this form for filing claims with carriers. Claims 
may be filed with the carrier's agent either at the point of origin or destination of shipment, or 
direct with the Claim Department of the carrier, and will be considered properly presented only 
when the information and documents called for on the other side of this form have, as far as pos* 
sible, been supplied. A duplicate copy thereof should be preserved by claimant. 

Claimants should read carefully the information appearing below. 

(In charge of Loss and Damage Claims). 

IMPORTANT mrOBMATION TO CLAIMANTS BESPECTINO LOSS AND DAMAGE CLAIMS 

Before presenting a claim on account of loss and damage, the following important informa* 
tion respecting claims should be given careful consideration. 

1. The terms under which property is accepted and transported by a carrier are stated on 
the bill of lading issued by the carrier; also in tariffs and classifications issued or subscribed to 
by the carrier. Persons intending to file claima should, before doing so, examine the terms and 
conditions under which property was accepted and transported. If any part of the shipment in 
question was subject to the Regulations for the Transportation of Explosives and Other Dangerous 
Articles, prescribed by the Interstate Commerce Commission, pursuant to Acts of Congress, the 

gerson filing the claim should know that all of these regulations applicable to the shipment had 
een complied with. 

2. Carriers and their agents are bound by the provisions of law, and any deviation therefrom 
by the payment of claims before the facts and measure of legal liability are established will render 
them, as well as the claimant, liable to the fines and penalties by law. Attention is called to the 
following extract from Interstate Commerce Commission Conference Ruling No. 08: 

"It is not the proper practice for railroad companies to adjust claims immediately on 
presentation and without investigation. The fact that shippers may give bond to secure 
repayment in case, upon subsequent examination, the claims prove to have been improp* 
erly adjusted, does not Justify the practice." 

3. In order that the carrier may have an opportunity to inspect goods and thereby properly 
verify claims, any loss or damage discovered after delivery should be reported to the agent of 
the delivering line, as far as possible, immediately upon discovery, or within forty-eight hours 
after receipt of goods by consignee. 

4. Under the provisions of the fith section of the Act to Regulate Commerce, it is unlawful 
for a carrier to charge or demand or collect or receive, any greater or less or different compensa- 
tion for the transportation of property than the rates and charges named in tariffs lawfully on 
file, nor to refund or remit in any manner or by any device any portion of the rates and charges 
so specified. The refund or remission of any portion of the rates and charges so specified based 
on the ground thst the carrier has computed its charges on excessive weigbt or wrong classification 
Is as much a violation of the law as is a direct concesion or departure from the published rates 
and charges. In this connection, attention is also called to the following important quotation 
from section 10 of the Act to Regulate Commerce. 

"Any common carrier subject to the provisions of this Act, or, whenever such common car- 
rier is a corporation, any officer or agent thereof, or any person acting for or employed by such 
eorporation, who by means of false billing, false classification, false weighing, or false report of 
weieht, or by any other device or means, shall knowingly and willfully assist, or shall willingly 
suffer or permit, any person or persons to obtain transportation for property at less than the reg- 
ular rates then established and in force on the line of transportation of such common carrier, shall 
be deemed guilty of misdemeanor, and shall, upon conviction thereof in any court of the United 
States of competent jurisdiction within the district In which such offense was committed, be subject 
to a fine of not exceeding five thousand dollars, or Imprisonment In the penitentiary for a term 
of not exceeding two years, or both, in the discretion of the court, for each offense." 

"Any person, corporation, or company, or any agent or officer thereof, who shall deliver 
property for transportation to any common carrier subject to the provisions of this Act, or for 
«^om. AS conslimor or ron«lenee. anv such carrier shall transport proT>erty, who shall knowingly 
anil willfully, dlrertly or Indirectly, himself or by employee, agent, officer, or otherwise, by falsa 
)>illing. false classification, false weighing, false representation of the contents of the package or 
the suVstanre of the property. faUe report of weight, false statement, or by any other device or 
means. >'hother with or without the consent or connivance of the carrier, its agent, rr «»fficer. ob« 
tain or attempt to obtain transportation for such property at leas than the regular rates then 
established and In f^rce on the line of transportation or who shall knowingly and willfully, directly 
or Indirectly, himself or by employee, agent, officer, or otherwise, by false statement or represen- 
tation as to cost, value, nature, or extent of Injury, or by the use of any false bill, bill of lading, 
receipt, voucher, roll, account, claim, certificate, affidavit, or deposition, knowing the same to be 
false, fictitious, or fraudulent, or to contain any false, fictitious, or fraudulent statement or entry, 
obtain or attempt to obtain any allowance, refund, or payment for damage or otherwise In con- 
nection with or growing out of the transportation of or agreement to transport such property 
whether with or without the consent or connivance of the carrier, whereby the compensation of 
such carrier for such transportation, either before or after payment, shall in fact be made less 
than the regular rates then established and in force on the line of transnortatlon. shall be deemed 
guilty of fraud, which is hereby declared to be a misdemeanor, and shall, unon conviction thereof 
in any court of the United States of competent Jurlndlctlon, within the district In which such of- 
fense was whoUy or In part committed, be subject for each offense to a fine of not exceeding five 
thousand dollars or imprisonment in the penitentiary for a term of not exceeding two years, or 
both. In the discretion of the court: Provided, That the penalty of imprisonment shall not apply 
to artificial persons." 
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Standard Form for Presentation of Overcharge Claims. 



APPROVED BY 

THE INTERSTATE COMMERCE COMMISSION 

THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 

THE FREIGHT CLAIM ASSOCIATION 



(Nam* of prravfi lo whom claim la fr<ra«iiictl) 



(AddreM wf rlalmant) 



(Nam* of larricri 



(Uatc) 



Addrm 



(Ctet 



t'a NaBb«r>l 



<C»ni«r's Numlwr) 



This claim for | Is made as*liu* ^^^ rAirlei named above by 

(Aavwni d CUIni 

foi* Overcharge In connectioo wiib the following dt^cribed shipment* 



(N'am* of cialfDMit) 



Dehcripiion of shipment 

Name and addresa of consignor (shipper) _ 

Shipped from - - To 

iCiM. lown or ■tatif>ni 

Final Destination Routed \t» 

«».'il>. lo»n or nt3lu>n) 

Dill of Lading issued by Co.. Date of Bill of Lading — , 

Paid Freigbi Bill (Pro) Number OrlKinal Car Number and Initial 

Name and nddtess of consignee (Whom shipped lo) — - 

if Shipment ^ecoo^lg^ed enroule. stale particulars 



tClty. town or sUtton) 



Nature of Overcharge 



No. of Pkgs. 



tWclshl. r«l«: or cUneincAtlon. etc.) 

DETAILED STATEMEN T OF CLAIM. 

^^ArtlcIeB^^^^^ 



Charge* 
Pald- 




ToUl 






' 














Shoold 
Mrt b«eB 




Total 
























Overcharge 











TOB 



1 



Ue 



7S 



1 



Authority for rate claimed 



Authority for classification claimed . . 

Nui« — In ihr two spacen provided ncki slwvc (Ive. »o far as practicable. Tartir reference (I. C. C namber. effective dale aad 
psar «>r item ) 

IN ADDITION TO THE INFORMATION GIVEN ABOVE. THE FOLLOWING DOCUlflNTi 
ARE SUBMITTED IN SUPPORT OF THIS CLAIM. > 

( ] 1 Original paid freight ("expense") bill 

I 1 t Original Invoice, or certilred copy, when claim is based on weight or valuailoa. or wb«i ahlg— nl ha« Mea 

impr(H>erly described. 
I ) 3 Original bill of lading. If not previoosly sttrrendered to carrier, when shipment waa prepaid, or when claia 

is based on misrouting or valuatioo 
(14 Weight ceniflcate or certified statement when claim Is based oa weight. 
( ) S Other particulars obtainable In proof of Overcharge claimed:! 




The foregoing statement of facts is her^y certified to aa correct. 



I Claimant ahouJd 



tSlgnatvre oT clali 



a~ n to each ctalm a number. Inaerttnc eamc in the epaoe provMed «t the 
be made thereto In all correapondcnce pertaining to tale elala. 



rffflflhand 

IB. 

t Claimant will pieaas place check (s) Iwfore euoh of the documents onentloned aa have boea atsaehed. aad ecplali 
"Ramorks ' lb* aboeno* of any of tbo docuntenta called for In connection witb ikla claliB. WHan f or ^aay tea sea It Is Imi 
alble for claimant to produce original bill of lading. If required, or paid frelglit 'Mil. ClalOHOI abeeld tadewtfy carrier 
oarrters aaalnat duplicate claim supported by orlvlDal documents 

S Clalma fbr ovcrcbarge on ahlpmenta of lumber should alao be Svpeortad by a atstametU of the iraasber off ffaaC m 
slofiik kind of lumber, and lensth of timo on eticks before belna shlpned. 

Clalmo based oa rates quoted In letters from tralftc officials sboutd be supported by the ortglnal er eeple a off audi Miera 



(Name of Carrier) , 

TO CLAIMANTS: 

Persons prebentiiig claims to a carrier will expedite settlement by furnishing the carrier with 
a complete and detailed statement of all pertinent facts tending to e&tablij»h the validity of their 
claims. It is the desire of carrier to settle promptly all valid claims, and the frank and hearty 
co-operation of the claimant is therefore solicited. i>eiay«d MttleAuent of ciaima xs treqaoatly dae 
to the failuro of the c^ftimant to forxush carrier with the necessary ijoformation and documenta 
with which to make in^esogation aLd establish liability prompuy. It shoiud be borne in mind 
that earners under the teims of the Act to Kegolate Commerce aie required to thoroughly inyesti- 
gate each claim before payment. Claimants bauuld, ttierifore, in every case furnish tiie carrier, 
js far as posbihle, >ivith tne information and documents called for on the other side of this form, 
even though there may be instances when it appear^ to the claimant that the information called 
for is more than necessary to establish the validity of the claim. There are claims, e. g., for con* 
cealed lubs and damage, in connection with which it may be necessary to call for additional in- 
formation from the claimant before making settlement. 

Claimants are requested tu make use of this form for filing claims with carriers. Claims 
may be filed with the carrier's agent either at the point of origin or destination of bhipment, or 
direct with the Claim Department of the carrier, and will be considered properly presented only 
when the information and documents called for on the other side of this form have, as far as pos- 
sible, been buppUed. A duplicate copy thereof should be preserved by claimant. 

Claimants should read carefully -the information appearing below. 

(In charge of Overcharge Claima) 

IMFOBTANT INFOBBiATION TO CLAIMANTS RESPECTING OVEBCHABGE CLAIMS 

before presenting a claim on account of Overiharge, the following important information 
respecting claims should be given cnrcful considi ration. 

1. The terms under which property is accepted and transported by a carrier are stated on 
the bill of lading isbued by the carrier; also in tariffs and classifications issued or subscribed to 
by the carrier. Persons intending to file claims should, before doing so, examine the terms and 
conditions under which property was accepted and transported. If any part of the shipment in 
qne.Htion was subject to the Regulations for the Transportation of Explosives and Other Dangerous 
Articles, prescribed by the Interbtate Commerce (.Vunmission, pursuant to Acts of Congress, the 
person filing the claim should know that all of thebe regulations applicable to the shipment had 
hetMi complied with. 

2. Carriers and their agents are bound by the provisions of law, and any deviation therefrom 
by the payment of claims before the facts and measure of legal liability are established will rend<?r 
them, as well as the claimant, liable to the finis and penalties by law. Attention is called to the 
following extract from Interstate Commerce Commission Conference Ruling No. 68: 

"It is not the proper practice for railroad companies to adjust claims immediately on 
presentation and without investigation. The fact that shippers may give bond to secure 
repayment in case, upon subsequent examination, the claims prove to have been improp- 
erly adju^ited, does not justify the practice." • 

3. Pending the settlement of any dispute or disagreement between the consignee and the car- 
rier as to question of own-harge in connection with proi>erty transported, the consignee may avoid 
a possible* accrual of demurrage or storage charges, as well as other lot-s or damage, by promptly 
accepting the property from the carrier. Snch action on his part in no way affects any Talid 
claim which may exist against the carrier. 

4. Under the provisions of the 6th section of the Act to Regulate Commerce, it is unlawful 
for a carrier to charge or demand or collect or receive, any greater or less or different compensa- 
tion for the transportation of property than the rates and charges named in tariffs lawfully on 
file, nor to refund or remit in any manner or by any device any portion of the rates and charges 
so specified. The refund or remission of any portion of the rates and charges so specified based 
on the ground that the carrier has computed its charges on excessive weight or wrong classification 
is as much a violation of the law as is a direct concession or departure from the pubiiahed rates 
and charges. In this connection, attention is also called to the following important quotation 
from section. 10 of the Act to Regulate Commt^rce. 

"Any common carrier subject to the provisions of this Act, or, whenever such common car- 
rier is a corporation, any officer or agent thereof, or any person acting for or employed by such 
corporation, who by means of false billing, false classification, false weighing, or false report of 
weight, or by any other device or means, shall knowingly and willfully assist, or shall willingly 
suffer or permit, any person or persons to obtain transportation for property at less than the reg- 
ular rates then established and in force on the line of transportation of such common carrier, shall 
* be deemed guilty of misdemeanor, and shall, upon conviction thereof in any court of the United 
States of competent jurisdiction within the district in which such offense was committed, be subject 
to a fine of nut exceeding five thousand dollars, or imprisonment in the penitentiary for a term 
of not exceeding two years, or both, in the discretion of the court for each offense." 

"Any person, corporation, or company, or any agent or officer thereof, who shall deliver 
property for transportation to any common carrier subject to the provisions of this Act, or for 
whom, as consignor or conyignee, any such carrier shall transport property, who shall knowingly 
and willfully, directly or indirectly, himself or by employee, agent, officer, or otherwise, by falr.e 
billing, false classification, false weighing, false representation of the contents of the package cr 
th« substance of the property, false report of weight, false statement, or by any other devico or 
mean.4, whtther with or without the consent or connivance of the carrier, its agent, or officer, ob- 
tain or attempt to obtain transportation for such property at less than the regular rates then 
establi.thed and in force on the line of transportation or who shall knowingly and willfully, directly 
or iiidirt'ctly, himsc-lf or by employee, agent, officer, or otherwise, by fal««e statemen; or represen- 
tation as to cost, value, nature, or extent of injury, or by the use of any false bill, bill of lading, 
receipt, voucher, roll, account, claim, certificate, affidavit, or deposition, knowing the same to be 
false, fictitious, or fraudulent, or to contain any false, fictitious, or fraudulent statement or entry, 
obtain or attempt to obtain any allowance, refund, or payment for damage or otherwiae in con- 
nection with or growing out of the transportation of or agreement to transport such property 
whether with or without the consent or connivance of the carrier, whereby the compensation of 
sUch carrier for such transportation, either before or after payment, shall in fact be made less 
than the regular rates then established and in force on the line of transportation, shall be deemed 
guilty of fraud, which is hereby declared to be a misdemeanor, and shall, upon conviction thereof 
in any court of the United States of competent Jurisdiction, within the district in which such of- 
fense was wholly or in part committed, be subject for each offense to a fine of not exceeding five 
thoussnd dollars or imprisonment in the penitentiary for a term of not exceeding two years, or 
both, in the discretion of the court: Provided, That the penalty of imprisonment shall not apply 
to artificial persons." 
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ACCEPTANCE BY CONSIGNEE— 

Delay resulting in loss, refused proper in case of, 52. 

Not bound to accept regardless of condition, 76, 97. 

Duty to accept though damaged, afterward presenting claim, 76. 

When not waiver of claim for damages, 77. 

Mere remnant may be rejected, 78. 

Where goods unsafe for removal, 78. 

Shortage of goods does not Justify rejection, 78. 

Cannot reject because one of several boxes is missing, 78. 

Duty of consignee to accept, 97. 

Where property is materially injured, 97. 

Liability of carrier terminates with, 97. 

ACCEPTANCE OF SHIPMENT— By Carrier 

Constructive, issuance of bill of lading as, 18. 
At point other than regularly designated place, 14. 

ACT OF GOD— 

Avalanches, earthquakes, etc., 33. 

Carrier must have been unable to foresee, 35. 

Flood, if immediate and proximate cause of loss, 56. 

No defense, where negligence is contributive element proximate to 

injury, 57. 
No defense, where mingled with negligence of carrier, 58. 
Sole cause of loss, must be, 58. 
Freezing of perishable produce as, 61. 
When available as defense, 140. 

Must be event which cannot be foreseen or guarded against, 140. 
Burden to show that loss resulted from, 269. 

ACTIONS— 

At Law for Damages, 252. 

Transitory, for negligent handling of shipment, 254. 

ACTS RELIEVING CARRIER OF LIABILITY— 
Enumerated, 132. 
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ADMISSIBILITY OF EVIDENCB— 

After proof that "parallel shipment" arrived a day earlier,than one 
delayed, 278. 

General rules applicable in loss and damage cases, 278. 

Ck)vemed by common law and state statutes, 279. 

As to injurious effect of treatment of live stock, 279. 

Conservations between shipper and local agent, 279. 

Market quotations, 281. 

EiZtracts in nature of market notes or review, 281. 

Grovemment reports of shrinkage tests, 280. 

To vary terms of written contract, 282. 

Standard price lists, 281. 

Certificate of health commissioners, 282. 

Evidence of loss of wearing apparel, when admissible under com- 
plaint, 283. 

Excess fares, collection on subsequent occasion, 283. 

Contract of shipment, void in part, 283. 

Copy of letter from plaintiff to his attorneys, 283. 

Value of hogs at point where dead ones were removed, 284. 

Testimony as to condition of other cattle in the train, 285. 

Testimony of caretaker as to condition of bananas on delivery, 
285. 

Evidence as to Bffect of want of ventilation on green peanuts, 285. 

AGENCY— ^ 

Connecting carriers are agents of initial carrier, 164. 
Transfer company cannot bind shipper to released rate, 218. 
Power of agent to limit liability, 228. 
Duty of, to disclose agency, in dealing with carrier, 96. 

AGREED VALUATION— 

Partial loss of shipment, 190. 
Carrier may limit recovery to, 206. 

APPEALr— 

From nonsuit, assumptions of appellate court on, 301. 
Verdict based on evidence will not be set aside on, 300. 
Reviewing court cannot disturb finding of negligence, 301. 
Where assignment of error will not be considered on, 302, 303. 
Title not questioned in lower court cannot be questioned on, 301. 
Defense not interposed in lower court cannot be raised on, 302. 
New questions should not be injected on, 301. 
Assignments of error, 302. 

Where Judgment has been rendered against one of two railroads, 
303. 
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Appeal, continued- 
judgment will not be reversed for a trivial excess, 302. 
Involving limitation of liability, 304. 

State courts to follow federal interpretation of law relative to 
stipulation as to time of suit, 304. 

APPELLATE JURISDICTION— 

Of Court of Civil Appeals of Texas, 304. 

Of Federal Supreme Court on intrastate shipments, 303. 

ARGUMENT OF COUNSELr— 

Improper to state that witnesses testified as they did to hold their 
jobs, 292. 

ASSIGNMENT— 

Right of action for loss in transit is assignable, 131. 

ASSUMPTION OF RISK— 

Shipper assumes risks resulting from natural propensities of live 
stock, 135. 

ATTACHMENT— 

Foreign freight cars not subject to, when, 262. 

AWARD OF COMMISSION— 

Admissible in suit for conversion, 83. 

BAGGAGE— 

On slow train, destroyed by flood, 58. 

Liability of carrier concerning, 113. 

Carrier is liable as insurer of, 114. 

Suit case sent on next train, gratuitous bailment, 114. 

Ehccess in weight does not excuse failure to deliver, 114. 

Duty to deliver on arrival of passenger at destination, 114. 

Must accompany passenger, 114. 

Articles not for personal use of passenger are not, 115. 

Sample trunks, waiver of objection to, 115. 

Limitation of liability for loss, 115. 

Where carrier of trunk is liable only as for freight, stated, 116. 

Excess, duty of passenger to explain, 116. 

If checked in time, m&y follow on later train, 116. 

Demand of, without paying excess, 116. 

Defined, 117. 

Punitive damages for withholding, when proper, 117. 

Carmack Amendment applies to, 248. 
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BAGGAGE, Continued- 
Salesman's catalogue or price book, 249. 
Sample cases, liability for loss of, 249. 
Elxtra weight, effect of paying for, 248. 
' Delivery of, duty of parties, 250. 
Punitive damages for injury to, 250. 

BAGGAGE CHECK— 

Is carrier's receipt for baggage, 248. 

BAILMENT— 

Car in hands of shipper for loading is, 21. 
Carrier is bailee for hire, 226. 

BEGINNING OF LIABILITY— 

Transportation over designated route, 12. 

Delivery to carrier must be complete, 12. 

Destruction of commodity before transportation, 12. 

Failure to furnish facilities, 12. 

Issuance of bill of lading, not essential to, 12. 

Liability begins immediately goods are received for shipment, 13. 

Before name of consignee has been furnished, 13. 

Before issuance of bill of lading, when, 13. 

Lumber, carload of, destroyed by fire while awaiting shipment, 14. 

When carrier agrees to transport car placed on side track, 19. 

On live stock when stock is delivered into receiving pens, 22. 

BILL OF EXCEPTIONS— 

Conflicting with statement of facts, latter controls. 303 

BILL OF LADING— 

Federal Bill of Lading Act, 14, also see appendix. 

Fraudulent, carrier sometimes liable, 14, 15. 

Issuance of, evidence of receipt and acceptance, 13. 

Carrier bound by Act of Agent in issuing, 14. 

Recitals as to contents of car, conclusivement of, 15 et sea 

Particular train and market clause, 53. 

••Straight" bill, not true document of title, 93, 105. 

Aspects iB which transference of, are to be considered, 93. 

Assignment of, what interest transferred by, 94. 

"Straight" bill, assignee takes subject to the equities, 93. 

Accompanied by draft; right of bank, 96. 

Exchange bill, fraudulent, liability on, 95. 

False, recovery by carrier against innocent agent, 95. 
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BILL OF LADING, Continued— 

With draft attached, does not pass title as between buyer ajid 

seller, • 98. 
Delivering carrier, duty of, to ascertain terms of, 99. 
Indorsement of, essential before delivery, 105. 
Waiver of conditipns requiring surrender of, before d^rery of 

goods, 106. 
Bill of Lading Act, see appendix. 

BURDEN OF PROOF— 

On shipper, to show negligence, in suit against connecting carrier, 
6. 

Qn delivering carrier to show damage from delay was not oc- 
casioned by it, 41. 

On carrier to show facts excusing loss, 53. 

On carrier to show due care, where proximate cause of loss wa» 
act of God, 60. 

Natural propensities of animals, to show injuries were due to, 67 

To show that a spotting contract is in violation of statute, 89. 

Sale of shipmcBt, burden on carrier to show sale properly con- 
ducted, 107. 

Not on carrier to show absence of negligence as warehouseman, 
110. 

On terminal carrier to show that damage was not done on ita 
line, 128, 129. 

May be on shipper to show that goods were lost while in poeses- 
sion of terminal carrier, 131. 

On terminal carrier, to show loss did not occur on its line, 130. 

On carrier, to bring itself within exception to liability as insurer,. 
132. 

On carrier to show that loss resulted from natural inherent nature 
of shipments, 140. 

On shipper, to show timely service of notice of loss, 148. 

On shipper to show carrier had actual knowledge of foss, when, 
149. 

To show reasonableness of stipulation limiting time for giying 
notice of loss, 162. 

On shipper to show delay of cotton was not due to compression,. 

185. 
On shipper to show notice of loss or waiver of the same, 173. 
On carrier to show fairness of contract for released rates, 214. 
On carrier to show that limitation of liability was reasonable and 

supported by consideration, 234 
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BURDEN OF PROOF, Continued— 

To show value of baggage at time of delivery, 251. 

Ctonerally upon the carrier, 266. 

On carrier- to excuse delay in transportation, 266. 

In suit against carrier as warehouseman, 266. 

On carrier, to prove facts peculiarly within its knowledge, 266. 

Where caretaker accompanies live stock, 268. 

In case involving shipment of perishable products, 267. 

To show that loss resulted from act of God, 269. 

To show that loss was not due to rough handling, of car, 270. 

To show precise place where injuries were received, 270. 

To show stipulation for released value, 271. 

To show contents of express package, 271. 

Where property is committed to exclusive custody of carrier, 272. 

CABMAN— 

When a cobimon carrier, 11. 

CARETAKER— 

Presence of, with cattle, overcomes presumption that carrier was 

neglig^ent, 131. 
Duty of caring for stock transferred to, 134. 

CARMACK AMENDMENT— 

Renders initial carrier liable for losses on connecting lines, 1. 
Construction in general, 3. 
Supersedes all state regulations and policies, 3. 
Live stock, oral contracts for shipment of, does not invalidate, 4. 
Supersedes provisions of state constitutions, 3. 
Delay on line of connecting carrier, liability for, 54. 
Bill of lading, does not require before liability attaches, 56. 
Holds initial carrier liable for failure of final carrier to notify 
consignee, 74. 

Intrastate shipments, inapplicable to, 120. 

Prima facie case against carrier, does not abrogate rule as to, 120. 
New contract at destination, does not cover, 120. 
Construction of, liberal, 121. 

Liability under, terminates when status of carrier ceases, 121. 
Terminal carrier, does not impair separate liability of, under state 
laws, 122. 

COLLISION— 

Vessel not liable for loss caused by, when, 143. 
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COMMISSION MERCHANT— 

When entitled to damages, 194. 

COMMON CARRIER— 

Incline to unload cargo, 9. 

Tariif of charges, absence of, not determinatiye of status, 10. 

Determination of status, 10. 

Cabman is in certain cases, 11. 

Transfer companies, status determined by charter, 10. 

Duty of, to receive goods for shipment, 217. 

COMPETENCY OF WITNESSES— 

Wife may testify as to value of household goods, 273. 

Freight claim agent may testify as to efforts made to trace lost 

freight, 273. 
Expert live stock shipper, on what would constitute overcrowding. 

273. 
To testify to usual time of run between given points, 274. 

COMPLAINT— 

Delay, need not allege particular acts of negligence, 53. 
Need not aver existence of connecting carrier, 125. 
Motion to make more specific, 262. 

COMPUTATION OF TIME— 

In giving notice of loss, 147. 

CONCEALED LOSS— 

Is injury not discovered until after delivery, 82. 

Principal point to be investigated in cases of, 82. 

When dispenses with necessity for giving notice of loss, 150. 

Dispenses with prompt service of notice of loss, 154. 

CONFERENCE RULINGS— 

No. 456, Presentation of claims, 166. 

CONFLICT OF LAWS— 

In passenger's action for loss of baggage, 115. 

CONNECTING CARRIER— 

Suit against, proof required in case of, 5. 

State laws, when govern transportation by, 8. 

Delay in delivery by, unreasonable, 49. 

Delivery to, must be without unreasonable delay, 49. 

Delay on, liability of initial carrier for, 54. 
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CONNECTING CARRIER, ConUnued— 

Right of action of initial carrier against, 119. 

Insolvency of, right of action against initial carrier, 119. 

Agent of initial carrier, to he treated as, 123. 

When relation of common carrier is estahlished with shipper, 123. 

Directly liable to shipper for loss and damage, 126. 

If negligent, is liahle, though initial carrier was also liable, 126. 

Contract of shipment, cannot alter, 228. 

CONSEQUENTIAL LOSSES— 

Rotting of apples from failure of carrier to furnish barrels, 155. 

CONSIGNEE— 

See, Acceptance by Consignee, Delivery to Consignee, Inspection 
by Consignee, Notice to Consignee. 

CONSIGNOR— 

See, Notice to Consignor. 

CONSTRUCTION— 

Of Acts of Congress, 206. 

CONSTRUCTION OF STATUTES— 

Word "and" may read as "or", 241. 

CONTRACTS— 

Verbal, when shipper may recover on, 123. 

Wrong by carrier party to through route, sounds in, 126. 

Failure of shipper to read before signing, effect of, 134. 

Between carrier and shipper, construction of left to courts. 170. 

Filing with Commission, effect of, 174. 

Signed by shipper Just as train was leaving, invalid, 214. 

Signed during transportation, 228. 

Oral, effect of subsequent written contract on, 228. 

Uniform live stock, 254. 

CONTRIBUTORY NEGUGENCE— 

Of shipper, releases carrier from liability, 137. 

CONVERSION— 

General rule governing, 78. 

At non-agency station where carrier places in warehouse, 78. 
Delivery to third person on order of consignee is not, 79. 
Released rate, effect of conversion on, 79. 
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CONVERSION, Continued- 
Effect of, on contract of shipment, 79. 

Joint, where carriers change order notify bill to straight bill, 79. 
Delivery at wrong station and to wrong person is, 80. 
Delivery at wrong station and sale as unclaimed freight is, 80. 
Good faith may be shown only in mitigation in action for, 80. 
Punitive damages, where carrier refuses to deliver till claim 

against owner is paid, 81. 
Delay in delivery is not, 81. 
Delay in transportation is not, 81. 
Admissibility of testimony of freight claim agent, 81. 
Intoxicating liquors, failure to either deliver or return is, 81. 
Elxpress company refusing to deliver on pajonent of charges, 

is guilty of, 82. 
Where carrier delivers to teamsters on freight sheets signed 

by transfer company, 92. 
Order-notify shipment; delivery of goods is, when, 99. 
Unauthorized Inspection, carrier not liable for, 101, 104. 
Inquiry of goods does not authorize suit for, 102. 
' Sale by consignee of goods shipped on "straight" bill, is not, 105. 
Sale by carrier for charges, is not, if in 'strict compliance with 

statute, 106. 

CORPSE— 

Transportation of, delay in, 47. 

COUNTER CLAIM— 

Right of shipper to file in action for charges, 264. 

CUMMINS AMENDMENT— 
See appendix. 

Nullified provisions for giving of notice and filing of claims in 

specified time, 6. 
Construction of, to be in connection with other portion of the 

Act, 7. 
Foreign countries, nonadjacent does not apply to shipments to 

or from, 7. 
Provisions of, relative to limitation of liability, 194. 
Effect of, opinions respecting. 197. 

Attempt of carriers to advance live stock rates in view of, 200. 
Amendatory of Carmack Amendment only, 205. 
Does not prohibit classification according to value, 209. 
Purpose of, 210. 
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CUSTOM— 

Regulating delivery of goods, forms part of contract of shipment, 

75. 
Whether alleged trade custom exists, for jury, 288. 

CYCLONE; LOSS BY— 

Carrier liable for In case of negligent delay, 58. 

DAMAGES— 

For breach of contract to deliver cars at orchard, 20. • 

Unpaid freight and feeding charges, 151. 

Due to delay In transporting, 177. 

Reasonable dispatch, for failure to transport with. 178. 

Additional feed where stock Is delayed, 183. 

Live stock, recovery from Injuries, 182. 

For full value of damaged goods, when, 184. 

Repair of damaged goods, in case of, 186. 

Elxpense of tracing goods, an element of. 189. 

Persons entitled to, 194. 

With reference to value at destination, 234. 

Invoice price as measure of, 237. 

DECISIONS— 

Of federal Supreme Court construing Commerce Act, persuas- 
ive authority of, 254. 

DECLARED VALUE— 

Knowledge by carrier of falsity of, effect of, 235. 
Baggage a proper subject for, 248. 

DEFECTIVE APPLIANCES— 

Carrier liable for loss caused by defects in car, 36. 

Car furnished must be suited to the commodity to be shipped, 36, 
37. 

Rain leaking through car, 37. 

Duty of carrier to furnish safe and secure cars, 37. 

Where car defective, carrier liable though injury occurred be- 
yond its line, 37. 

That shipper accepted and loaded defective car, no defense, 39 

DEFECTIVE FACILITIES— 

Defective car, liability of initial carrier for injury to live stock 

in, 27. 
Live stock pens, duty of carrier to keep in safe condition, 29. 

22 
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DEFENSES— 

Of line on which loss occurred, available to initial carrier, 144. 

DELAY— 

Proof of, by comparison with other shipments, 55. 

Common-law liability of carrier for, 54. 

Market, failure to make, because of, 54. 

Comparisons with other shipments, competency of, 55. 

Measure of damages In case of, 55. 

Shortage of cars, not excused by, 63. 

Proximate cause of loss, must be, to charge carrier, 63. 

Negligence essential to fix liability in case of, 126, 41. 

Carrier does not insure against, 130, 40. 

Reasonable dispatch, duty of carrier to transport with, 178. 

Duty of carrier to make markets, 179. 

DELAY, DAMAGE FROM— 

Gives rise to many claims, 38. 

Live stock and perishable produce, carriers of held to stricter 
schedule, 39. 

Carrier does not insure against delay, 40. 

Live stock, time consumed in shipping, 40. 

Carmack Amendment covers damages due to missing the mar- 
ket, 40. 

Carrier liable only for unreasonable delay, 40. 

In connecting with train on branch line, 40. 

When Jury may infer without further proof, 41. 

Unreasonable delay makes out prima facie case of negligence, 41. 

Carrier does not insure arrival on schedule time, 42. 

What constitutes prima facie case of, 43. 

Generally mixed question of law and fact, 44. 

On proof of, burden of proof rests on carrier, 44. 

Where caused by accidental or unavoidable causes, no liability, 
44. 

Generally duty of consignee to minimize loss as much as pos- 
sible, 46. 

Duty of carrier to explain delay satisfactorily, 49. 

Switching, negligent delay in, 49. 

Purchasers may rescind sale because of, 51. 

Holidays, effect of rule excepting, 51. 

DELAY IN DELFV^ERY— 

Reasonable delivery depends on conditions at place of deliyery, 

48. 
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IJBLAY IN SHIPMENT— 

Where goods delivered shortly before arrival of train, 27. 

DELAY IN TRANSIT— 

Freight charges, pending payment of, 50. 

DELIVERY— 

Carriers must make provision for prompt discharge, so that cars 
may not bunch, 90. 

DELIVERY TO CARRIER— 

Constructive, where goods are left in certain customary places, 
12. 

DEUVERY TO CONSIGNEE— 

Inspection, opportunity for, is a prerequisite, 75. 
Cannot be made except on production of bill of lading, 99. 
Order-notify shipment, surrender of bill of lading essential, 99. 
On condition; condition broken, title in consignor, 99. 
Unauthorized inspection does not constitute, 101. 
Complete when car is set for unloading on consignee's side- 
track, 103. 
Complete when car is placed, 103. 
Indorsement of bill of lading necessary before, 105. 

DELIVERING CARRIER— 

New contract with shipper, not covered by Carmack Amendment, 

120. 
Liable to shipper for injuries it causes, 126. 
Carmack Amendment does not impair separate liability of, under 

state laws, 127. 
Presumption that loss occurred on line of, 128. 
Liable only for the loss which it causes, 131. 

DEMAND— 

Of freight, in action for conversion, 271. 

DEPARTURE OF TRAINS— 

Stale laws may regulate, 9. 

DEPOSITIONS— 

Cannot be received in evidence, where no opportunity to submit 
cross interrogatories, 285. 

DESTRUCTION BEFORE TRANSPORTATION— 

On shipper's sidetrack awaiting transportation, 14, 18. 
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DEVIATION FROM ROUTE— 

Notice of loss need not be filed, 147. 

DISPUTES BETWEEN CARRIERS— 
Shippers not to be delayed by, 50. 

DISPUTE OVER CHARGES— 

Place consignee in awkward position, 82. 

Carrier may hold freight until lawful charges are paid, 85. 

Refusal to deliver on payment of contract rate, less than proper 
rate, is conversion, 83. 

That difference was small and demand honestly made, is im- 
material, 83. 

Carrier must deliver on receiving proper charges, 83. 

Demand of excessive rate and sale on refusal to pay, is conver- 
sion, 83. 

Demand of excessive rate and sale on refusal to pay, is conver- 
sion, 83. 

Connecting carrier cannot hold freight until charges are paid, 85. 

Carrier cannot hold at junction point until charges are prepaid, 
85. 

Delivery cannot be withheld pending, 86. 

Demurrage charges, carrier liable for, where shipment delayed, 
85. 

DIVERSION BY CARRIER— 

Measure of damages in case of, 30. 

ELECTION— 

Between connecting carriers, shipper may exercise right of, 119. 

ESTOPPEL— 

Where shipper makes unlawful undervaluation without knowl- 
edge of carrier, 215. 

EVIDENCE— 

Award of Commission admissible in suit for conversion, 83. 
Notice of loss, when proof of failure to serve in time is inadmis- 
sible, 149. 
Parol, as to value, in contract limiting liability, not admissible, 

282. 
Circumstantial, negligence of carrier may be shown by, 271. 
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EXCEPTIONS— 

Inadvertent omission of court in charging cannot be reviewed 

without, 299. 
Where charge is correct as far as it goes, must request correct 
charge, 294. 

EXCESS VALUATIONS— 

On live stock, reasonable, 226. 

EXEMPTION OF CARRIER FROM LOBS— 
Under the navigation laws, 33. 

EXPENSE BILI^- 

Notation on, held not notice of loss, 152. 

EXPERT EVIDENCE— 

On market value of live stock, 274. 

On effect of disinfectants, 274. 

On market value of bananas, 275. 

On rough handling' of car, 276. 

On shrinkage of live stock, 276. 

On comparative values of potatoes, 277. 

On condition of stock pen, 277. 

On keeping qualities of peanuts, 279. 

Value of is for jury, 292. 

EXPORT SHIPMENTS— 

Amendment to act does not apply to, 239. 

EXPRESS— 

Delay in shipment of perishable produce by, 25. 

Misdelivery due to mistake in address on parcel, 95. 

Misdelivery where address on parcel and in bill of lading differs, 

96. , 

Delivery, refusal of consignee to accept at place of business, 108. 
Burden of proof to show contents of package, 271. 

EXPRESSMAN— 

Local, contracts for proper carriage and delivery of parcel, 10. 

FAILURE TO FURNISH CARS 

Special damages arising from, 246. 

FAILURE TO FURNISH FACIUTIES— 

Live stock receiving pens, 22. 

Duty of carrier to furnish on notice, 23. 
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FAILURE TO FURNISH FACIUTIES, Continued- 
Tender of freight, shipper who fails to make cannot complain of, 

24. 
Duty of carrier to furnish on notice, 23. 
State law requiring carrier to furnish cars on demand, enforcible 

in state court, 24. 
Tender of freight must be made dally to hold carrier, 24. 
Tank cars, Conmilssion cannot require carrier to furnish, 25. 
Proof of actual damage should be clear, 25. 
Delivery of improper car, not cured before shipper has discovered 

damage, 25. 
Application for cars — Need not be in writing, 25. 
Waiver of claim for failure to furnish cars, 26. 
Bill of lading waiving damages for failure to furnish cars, held 

ineffective, 26. 
Obligation to furnish cars arising from contract, 26. 
Notice of demand for cars, sufficiency of, 26. 
Failure to furnish car on day named, 27. 

Under contract to furnish cars in less than statutory time, 27. 
Unusual rush of business, excuse for failure to furnish cars, 28. 
Perishable produce, time of essence in case of, 28. 
Duty of carrier to furnish suitable cars for stock, 29. 
Place where cars must be furnished, 29. 
Transit, placing stock in infected pen to re.st during, 22. 

FAILURE TO FURNISH PROPER FACILITIES— 

Effect of knowledge that stockyard was infected, 23. 
Stock yards, notice of infection by shipper, 23. 

FAULT OF SHIPPER— 

Negligence in loading and packing, 132. 

Eixception relieving carrier from liability as insurer, 132. 

FAULT OF SHIPPER AS RELIE3VING FROM LIABILITY (See Fault 

of Shipper) — 
In loading or packing car, 36. 

FEDERAL DECISIONS— 

When binding on state courts, 230. 
Not necessary to plead, 259. 

FEDERAL LEGISLATION— 

Carmack Amendment makes initial carrier liable for any loss, 1. 
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FEDERAL LEGISLATION, Continued- 
State may exercise power over subject of commerce not covered 

by. 2. 
Supremacy of, in action for breach of stop-over provision in In- 
terstate contract, 2. 
Provisions of, supreme in cases invqlvlng loss and damage on 
interstate shipments, 2. 

FILING OF CLAIM— 

Cummins Amendment, may not be necessary under, 6. 
Provisions of Cunmiins Amendment, 146. 

FINDINGS— 

Of concurrent negligence by both carriers, held improper, 294.. 
In Judgment, must be treated with as much deference as if 
made by jury, 295. 

FIRE— 

Losses occasioned by, before shipment, liability for, 14. 

FIRE AT DESTINATION- 

Right of recovery dependent on delivery, 86. 
Warehouseman liable only for negligence, 86. 
Carrier liable as insurer, 86. 

FIRE, LOSS BY— 

While awaiting delivery, no bill of lading having issued, 56. 
Failure to remove car ready for shipment, 56. 
Where negligence of carrier not proximate cause, 56. 
Burden, not on carrier to show absence of negligence, 110. 

FLOOD— 

When not act of God, 140. 

FLOOD, DAMAGE BY— 

Not necessarily an act of Crod, 56. 

FLOOD, LOSS BY— 

Occasioned by delay whereby goods come in path of, 57. 
Baggage sent by slow train, liability for, 58. 
Sole cause, must be, to relieve carrier, 60. 

FOREIGN STATUTES— 

Necessity of pleading, 259. 
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FORMER ADJUDICATION— 

Where one suit for conversion is no bar to another, 256. 
Constitutes bar to second action, 293. 

FREEZING, LOSS THROUGH— _ 

Status of claims Involying, 57. 

Duty of carrier to anticipate freezing spell, 61. 

Perishable produce, freezing is act of God, 61. 

Where shipper orders unsuitable car, carrier not liable, 62. 

Delay renders carrier liable, though shipper assumes risk, 63. 

Disregarding request of man with shipment, effect of, 63. 

Loading by carrier, improper, Axes liability, 63. 

Live stock left on side track, 64. 

Shipper does not assume risk, 64. 

FREIGHT CHARGES— 

Initial carrier cannot require of connecting line on through 
freight, 50. 

GAME— 

Shipped in violation of law, carrier not liable on confiscation 
of, 8. 

GOODS HIDDEN FROM VIEW— 

Interpretation of proviso relative to, 239. 

HARMLESS ERROR— 

Improper admission of testimony as to value of bananas, 285. 

HARTER ACT— 

Exemption of water carrier under inures to beneHt of initial 

carrier, 35, 143. 
Exemption of vessels under, 35. 

HEARSAY— 

Admissible to show history of stream, 141. 

Declarations by show girls as to whether there was exhibition on 
certain nights, 283. 

Statement made by conductor to shipper as to receipt of tele- 
gram, 283. 

HEPBURN ACT— 

Ehilarges definition of term "transportation", 110. 

Negligence, carrier cannot by contract exempt itself from, 122. 
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HOUDAYS-- 

Damage from delay during, 61. 

HOUSEHOLD GOODS— 

Damages for delay in transportation, 186. 
LimlUUon of liabUity on, 236. 

Admissibility of evidence to show shipment uncrated for long 
distances without injury, 279. 

IMPORT SHIPMENTS— 

Amendment to Act doe/t not apply to, 239. 

INHERENT NATURE OF GOODS— 

May relieve from liability for loss, 34. 

Can relieve only where carrier is not negligent, 34. 

Decay, carrier not liable for, 62. 

INITIAL CARRIER— 

Liable under Carmack Amendment for losses on connecting 
lines, 1. 

Small line not issuing bill of lading may be, 6. 

State laws, when govern transportation by, 8. 

Originating carrier not issuing bill of lading is, 5. 

Delay on connecting line, liable for, 54. 

Liability for negligence of connecting carriers, 118. 

Right of action against connecting carrier, 119. 

Reconsignment, who is in case of, 119. 

Liability for failure of connecting carrier to make a certain mar- 
ket, 120. 

Liability of, ends where liability of final carrier as warehouse- 
man commences, 122. 

Remedy against, is not exclusive, 126. 

Not necessarily first link in transportation, 124. 

What constitutes prima facie case against, 120. 

Not liable for loss of goods in possession of water carrier, 143. 

Water line, when not liable for losses on connecting rail line, 144. 

Liable though loss occur on line not covered by bill of lading, 162. 

Liability for damage due to delay on connecting line, 180. 

INSOLVENCY— 

Of connecting carrier, effect on right of action against initial 
carrier, 119. 
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LNSPECTION BY CONSIGNEE— 

Generally matter of right, 75. 

On C. O. D. express shipments, matter of right, 75. 

INSPECTION OF CAR— 

Agreement casting burden on shipper is void, 28. 

By shipper, does not relieve carrier of liability in absence of sp(H^ 

ial agreement, 37. 
Carrier cannot cast duty on shipper, 37. 
Shipper not bound to examine every nook and cranny, 37. 
By shipper, no defense in case of perishable goods, 39. 

INSPECTION OF SHIPMENT— 

Unauthorized, carrier not liable for, 101. 

Order notify, not permissible without surrender of bill of lading. 
105. 

INSTRUCTIONS— 

That jury may indulge presumption that delivering carrier was 
negligent, when proper, 293. 

Must be good as a whole, before court will be put in error for 
refusing, 294. 

Assuming fact when clearly proven, proper, 294. 

That jury might reject testimony of witness who swore falsely. 
293. 

Abstractly correct, may be refused, 295. 

Omitting one of the issues of negligence, erroneous, 294. 

Where court may instruct that the evidence establishes contrib- 
utory negligence, 295. 

Not in alternative, held proper, 296. 

Phraseology of, held overdrawn, 296. 

Portions of held merely prefatory and abstract, and not prej- 
udicial, 297. 

Held erroneous, as disregarding other negligence in case, 299. 

Preemptory, for defendant, held improper, 299. 

As to decline in the market, held improper, 299. 

In action for delay in shipping spinach, properly refused, 298. 

Held improper, as assuming difference between value of cattle 
when they arrived, and when they should have arrived, 299. 

Read together, held not to amount to a misdirection, 300. 

Held not against weight of eviaence, 299. 

INSURANCE— 

Rates on live stock shipments, 225. 
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INSURER. CARRIER LIABLE AS— 
(^neral grounds of, 32. 

INTERCHANGE FACILITIES— 

Duty of carrier to maintain proper, 48. 

INTEREST ON CLAIMS— 

Time from which interest runs, 247. 

Where carrier sells goods on refusal of consignee to receive, 247. 

INTERSTATE COMMERCE ACT— 

State courts are empowered to construe, 5. 

Section 15 does not require designation of route by shipper, 30. 

Construction of, state courts bound by federal, 151. 

INTERSTATE COMMERCE COMMISSION (Authority of)— 

None to require carrier to furnish tank cars, 25. 

No jurisdiction over loss and damage claims, 252. i 

Where injured party must first report to, 254. 

INTERMEDIATE CARRIER— 

Live stock loss through delay or rough handling, liability for, 121. 
Not liable for default of connecting carrier, 121. 
Bill of lading, issuance by, effect of, 124. 
Responsible or its own default, 126. 
Suit against practically unknown, 127. 

JOINDER OF PARTIES— 

Shipper may sue one or all of several connecting carriers, 125. 
Shipi^er may sue negligent carrier and Join initial carrier, 126. 
Where not necessary to join initial carrier, 254. 

JUDICIAL NOTICE— 

Of cotton compression regulation, courts will not take, 185. 

That carriers carry sample cases as baggage, 286. 

That raising of citrus fruits in great industry of Florida, 286. 

General rules apply in loss and damage cases, 286. 

Of way in which business is handled at Chicago stock yards, 286. 

JURISDICTION— 

Interstate Commerce Commission has none over loss and dam 

age claims, 252. 
Of courts over loss and damage claims, 252. 
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LEASE OF ELEVATOR— 

Contract for, cannot limit liability of carrier, 4 

LEX DELICTI— 

(Governs in loss and damage suits, 254. 

LIABILITY. TERMINATION OF— 

Terminates with delivery to consignee or storage in warehdue, 

67. 
When transit is ended and goods warehoused, 75. 
After lapse of reasonable time for removal by consignee, 75. 
Where consignee refuses to accept express shipments at place 

of business, 108. 
Merely placing goods in warehouse does not terminate obligation 

as carrier, 113. 

LL4BILITY AFTER ARRIVAL AT DESTINATION, 69. 

LIABILITY OF CARRIER— 

General exceptions to, 33. 
Exceptions to, 132. 

LIABILITY OF CARRIER; TERMINATION OF— 

When car is placed for unloading and consignee notified, 104. 
Liability terminates on deposit in warehouse, 113. 

UENS— 

Of carrier or warehouse charges, 111. 

LIEN FOR STORAGE)— 

Where consignee rejects shipment, 77. 

LIMITATION OF LLABILITY— 

Effect of Carmack Amendment on, 2. 

Lease of elevator, cannot be effected by stipulation in, 4. 

Loss by fire where carrier is negligent, not permissible, 14. 

Provisions of Uniform Bill of Lading, quoted, 14. 

For a consideration shipper and carrier may agree on, 34. 

Baggage may be limited as to value, 115. 

Contract in unknown tongue will not limit. 115. 

Warehouseman, carrier acting as, 122. 

Marine, 144. 

In case of delay, 1^8. 

Measure of damages, effect on, 190. 

History of, 194. 
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LIMITATION OP LIABILITY, Ck)ntinued— 

Cummins Amendment, provisions of, 195. 

Stipulation or, very generally disregarded prior to 1913, 204. 

Declared lawful in the Croninger case, 204. 

Validity of in absence of statute, 207. 

Conversion, not applicable in case of, 207. 

On fcH'eign shipments, 208. 

Classification according to value, 209. 

When proper under Cummins Amendment, 209. 

In shipments by express, 211. 

Applicable to loss in warehouse, 211. 

Ratio of reduction in rate to reduction in valuation, 212. 

Against results of carrier's negligence, void, 212. 

Recovery where part only of shipment is damaged, 213. 

Valuation less than maximum, agreement for, 213. 

Rulings of federal courts on, are controlling, 216. 

Assent of shipper essential, 218. 

Distinguished from rates based on value, 220. 

Agreement of shipper's agent to, 219. 

On goods transported in open cars, 220. 

Not necessary to offer shipper opportunity to ship at the highei 

rate, 220. 
Change of limitation after loss, illegal, 221. 
Thoroughbred stock, exception in case of, 223. 
Stipulations for, held void by state courts, 223. 
Present value of live stock in excess of contract maximum, 224. 
History of the principle, 226. 
Stipulation as to time for filing claim is not, 227. 
Where contract limit exceeds actual value, 230. 
E2xpress packages, rules as to marking, 232. 
Gross disproportion between agreed and actual values, effect of, 

232. 
Exaction of illegal rate, effect on stipulation for limitation, 233. 
Recital of, in contract, effect of, 233. 
Held, not supported by consideration, 234. 
Refusal to ship at higher rate, effect of, 236. 
Option of shipper between two rates, 236. 
Necessity of contract to effect, 236. 
Fire, in case of, 237. 
Where goods are hidden from view. 239. 
Duty of shipper to declare true value, 241. 
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AVE STOCK— 

Oral contracts for shipment of, Carmack Amendment does not 
invalidate, 3. 

Contract made prior to Cummins Amendment, not subject there- 
to, 5. 

Natural propensities of, carrier not liable for injuries due to, 35. 

Natural propensities relieve only where carrier not negligent, 35. 

Duty of carrier to furnish suitable cars for transportation of, 36. 

''Shrink" of cattle, a very doubtful quantity, 39. 

Carriers of, not responsible for usual delay, 40. 

Should be furnished more rapid transportation than coal or lum- 
ber, 44. 

Duty lo transport promptly, 52. 

Caretaker accompanying, relieves carrier from duty to care for, 
134. 

Bedding, shipper satisfied with, 137. 

Adequate facilities, duty of carrier to furnish for shipment of, 13Z 

Natural propensities of, carrier does not insure against loss 
arising from, 138. 

Natural propensities of, carrier to guard against effects of, 139. 

Loss must be due solely to natural propensities of, to excuse 
carrier, 139. 

Stipulation against liability for injury due to heat, suffocation, 
etc., invalid, 234. 

Twenty-eight Hour Law, 67 et seq. 

LOADING AND UNLOADING— 

Duty of carrier to afford proper sidings, 91. 
Duty of consignee to unload carload freight, 104. 
Negligence of shipper in loading relieves carrier, 132. 

LOADING OF FREIGHT— 

Generally duty to load on carrier, 18. 

By shipper, liability of carrier may attach before, 18, 20. 

Duty of carrier to load cars, 20. 

Carrier not responsible for negligence of shipper in loading, 21. 

Injury during loading, carrier responsible for, 21. 

By shipper; care of car during loading, 22. 

LOCAL AGENT— 

Authority to make verbal contract to furnish cars, 20. 

MARKET QUOTATIONS— 

Admissibility of, in evidence, 281. 
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MARKET VALUEJ— 

How established, 183. 

Must be for the goods in the quantities sold, 188. 

Second-hand household fixtures have none, 194. 

MEASURE OF DAMAGES— 

Where carrier diverts shipment from route designated, 30. 

In case of delay in transportation, 55. 

Where consignee receives and sells damaged shipment, 77. 

In action for conversion against carrier, 79. 

Misdelivery; cost of transportation to proper place, 87. 

For permitting unauthorized inspection of goods, 102. 

Where carrier delivers shipment before surrender of the bill o 

lading, 105. 
Shrinkage of cattle, for loss due to, 181. 
Delay, where decline in value results from, 181. 
Invoice value at place of delivery, 184. 
Where there is no market at destination, 186. 
When goods are lost, 187. 
Fruit, market value, 187. 

Where all the goods are delivered in a damaged condition, 188. 
Under contract limiting liability, 188. 
For injuries negligently inflicted on live stock, 190. 
For total loss, 191. 
On injury to live stock, 192. 
Where there is no market value, 192. 
On cattle shipped for pasturage, 192. 
Invoice price to consignee, 192. 
Prospective profits, 194. 
Intrinsic value at destination, 193. 
Wliere damage is certain but amount uncertain, 193. 
ESzpenses of attempt to cure horse, 233. 
Freight prepafd, 238. 

Market value, plus freight, drayage, and commissions, 238. 
Use, value of, during time of delay. 244. 
Interest included, 247. 
Baggage, exceptional rule applying to, 248. 
Interest from time stock was damaged, 249. 
Where trunk is delayed, cost of clothing. 251. 

MISDELIVERY— 

Duty of carrier to deliver at correct place, 87. 

Placing of cars for large industries involves peculiar features, 87. 
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MISDELIVERY, Continued- 
Carrier must place cars at convenient place tor unloading, 91. 
Where shipping instructions are vague, 92. 
Furnishing sidings does not relieve from duty of convenientlj 

placing cars, 91. 
"Prepay" station, failure to deliver at, 93. 
On "straight" bill of lading, 94. 

By express company, on mistake in address on parcel, 95. 
Effected by mistake or fraud, carrier may maintain action, 96. 
Where address on package differs from that in bill of lading, 96. 
Ratification of, essentials of, 96. 

Bill of lading not surrendered, controlling consideration, 97. 
When delivered to drasonan is not, 131. 

MISROUTING^- 

Duty of carrier to diminish damages resulting from, 31. 

MISTAKE— 

Ground for relief in equity, 96. 

MITIGATION OF DAMAGES— 

Reclamation and tender of goods misdelivered is in, 100. 
Endeavor by carrier to recover goods misdelivered is in, 1(K). 

MOTIONS— 

To make complaint more specific, 262. 

NEGLIGENCE— 

After arrival of shipment at destination, 69. 
Gross, where suit case is sent on train after passenger, 116. 
Carrier's liability for, under Carmack Amendment, 118. 
Carrier cannot by special contract exempt itself from, 121. 
Of carrier, not necessary to show, to fix liability, 132. 

NEGLIGENCE DURING TRANSPORTATION— 

In general, 32. 

Not essential to liability of carrier, 33. 

NEW TRIAL— 

Granting of, after verdict has been directed, 294. 

Not granted because court refuses to exclude entire testimony, 296. 

On discovery of missing shipment, 300. 

NON-AGENCY STATION— 

Consignee at» not entitled to notice of arrival, 70. 
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NOTICE. CONSTRUCTIVB^- 

Of filing of released rates, ^5. 

Of rates based on valuation in tariffs on file, 230. 

Of special damage to be expected, time of giving, 244. 

NOTICE OP ARRIVAIx— 

Carrier must notify consignee of arrival, 69. 
Necessary where bill of lading provides therefor, 70. 
Non-agency station, consignee not entitled to, 71. 
Should be reasonably specific as to what shipment is, 71. 

NOTICE OF LOSS— 

Provisions of Cummins Amendment, 146. 

Not required, where carrier has been negligent, 146. 

Date from which time computed, 147. 

Deviation of carrfer from route prescribed, effect on, 147. 

New York rule, 147. 

Time within which may be filed, 147. 

Con^fition precedent to liability for loss, 1^8. 

Consideration, does not require separate, 148. 

Limitation of time for giving, not restriction on carrier's liability, 

148. 
In writing, why, 148. 
Purpose of requiring, 149. 

Amount of loss stated, not binding on shipper, 149. 
Filing of suit dispenses with necessity for giving, 150. 
Knowledge of loss, not dispensed with because carrier, has, 150. 
Validity of stipulations as to, to be determined by federal laws, 150. 

Service on initial carrier is sufficient, 151. 
Service on one connecting carrier is service on all, 151. 
. Notice that claflm "will be filed'*, held insufficient, 152. 
Notation on expense bill is not, 152. 

Stipulation for, simply limits common law liability, 153. 
Reasonableness of, no fixed rule for determining, 153. 
Time for making, reasonableness of, 156. 
Before stock is removed, slaughtered, or mingled, 156. 
Time for giving, on total failure to deliver, 157. 
Where stock is quarantined, 158. 
In case of failure to deliver, 158. 

Consideration essential to support stipulation, when, 159. 
Short notice, reduction of rate as consideration for, 159. 
Filing claim does not show acceptance of bill of lading limiting 
liability, 159. 

23 
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NOTICE OP LOSS. ConUnued— 

Party to whom it should be given, 159. 

Where carrier has no agent at point of delivery, 160. 

Service by mail, 160. 
By whom given, 161. 

Veterinary surgeons, eKamination by, dispenses with, 162. 
Waiver of, by action of dock foreman, 163. 
To connecting carrier, sufficient to hold initial carrier, 164. 
Mailing to another railroad, part of same system, 165. 
Oral notice, when sufficient, 165. 
Service by mail, 165. 
Manner of giving, 165. 

SufTiciency of description contained in, 166. 
Actual notice, when necessary, 166. 

Knowledge of carrier's agent does not excuse failure to give, 166. 
Provisions of uniform bill of lading relative to, 166. 
Presentation of claim — Conference Ruling 456, 166. 
Service by telegraph, 167. 
Waiver; by making offer in settlement, 167. 
Purpose of notice, 168. 

Waiver of — not objectionable as granting preference, 169. 
Waiver of, by whom may be made, 170. 
Waiver; effect of filing bill of lading with Commission, 169. 
Waiver of— examination by veterinary surgeon, 171 . 
Waiver of— ^uisurances to shipper, 170. 
Waiver of, annotations on bill of lading, X70, 
Waiver of, by agreeing to subsequent adjustment, 171. 
Waiver of, correspondence with shipper, 171-. 
Waiver of, by sending traveling agent to inspect shipment, 172. 
Waiver of, principle underlying, 172. 
• Waiver of, acceptance by carrier's attorney of verbal claim, 173. 
Waiver of, actual knowledge of the injury is element of, 174. 
Service of general claim agent, 176. 
Waiver of, where contract stipulates against waiver, 176. 
Irregularity in, waiver of, 176. 

NOTICE TO CONSIGNEES— 

Delay of 14 days held excessive, 75. 

NOTICE TO CONSIGNOR— 

When goods have been taken from carrier by legal process, 70. 
Where local custom prescribes notice within 48 hours of rejec- 
tion. 71. 
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NOTICE TO CONSIGNOR. Ck)ntinued— 

Where consignee fails to accept, shipper should be notified, 72 

ei BeQ* 
Carrier must give, though consignee notify consignor refusing to 

accept, 72. 
Carrier must give notice of rejection by consignee, 112. 
Of seizure of goods by court process, 144. 

ORDER-NOTIFY SHIPMENTS— 

History of the practice, 97. 

Is notice to public that seller reserves title, 98. 

Regular order-notify form not essential to, 98. 

With directions to deliver goods on order of trust company, 98. 

At risk of shipper until delivered to consignee, 99. 

Necessity of surrendering bill of lading, 99. 

ORDER-NOTIFY SHIPMENTS, (3onUnued— 

Word "notify" indicates persons named are not consignees, 100. 
No duty to place car until surrender of bill of lading, 103. 
Repairing article shipped to induce consignee to accept, effect 

of, 106. 
Carrier cannot deliver on statement of employee of shipper, 106. 

OPERATION OF LAW— 

May exempt carrier from liability, 36. 
Harter Act exempts water-carrier from loss under, 36. 
Water-carriers exempted from liability by, 143. 
Carriers not responsible for goods taken by process of law, 144. 
Carrier not required to resist, 146. 
Seizure of intoxicants by officer of Indian Service, 146. 
Carrier not bound to construe statute under which officer acts, 
146. 

PACKING— 

Improper, effect of, on liability of carrier, 134. 

PARTIES— 

Prosper party to maintain loss and damage suit, 266. 
Bailee of goods may bring suit for loss, 266. 

Where goods are shipped to numerous consignees in one ship- 
ment, 266.. 
Consignor proper plaintiff where title not divested, 268. 
On open bill of lading, 267. 
In suit for mishandling funeral casket, 268. 
"Lawful holder" under Carmack Amendment, 269. 
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PARTNERSHIP— 
Stilt by, 265. 

PASSENGERS— 

Safe carriage of, proper field of police power, 9. 
Duty -of carrier to protect from robbery, 117. 

PENALTY— 

For failure to settle claim witbln time prescribed, 151. 

PERISHABLE OOODS— 

If carrier fumisb defective car, inspection by shipper is no de- 
fense, 39. 

PERISHABLE PRODUCE 

Carrier not liable for decay of, 34. 

Reasonable time for transportation in case of, 54. 

Re-icing, shippers instructions must be followed, 66. 

PLACING OF CARS— 

Improper to place car on private spur for shippers generally, 29. 

PLEADING}— 

See Counter Claim. 

Injury from inherent propensities of animals, carrier need not 

specially plead, 38. 
Notice of loss, when failure to serve In time must be specially 

pleaded, 149. 
Notice of loss, where carrier need not plead stipulation for, 155. 
Notice of loss, when reasonableness of stipulation as to must be 

pleaded, 157. 
Loss of profits must be specially pleaded, 246. 
Foreign statutes must be pleaded, 260. 

Amended petition, provisions in bill of lading relative to, 260. 
Federal laws, not necessary to plead, 260. 
Petition for failure to furnish cars, 260. 
Election, right of, to sue in tort or on contract, 261. 
Where counts ex contractu and ex delicto may be Joined, 261. 
Answer in suit for delay in furnishing cars, 262. 
Answer pleading negligence in loading, 262. 
Complaint, in action for loss of baggage, 263. 
Complaint need not set forth negligent acts relied on, 264. 
Amendment of complaint, 263. 
Complaint held insufTicient, 263. 
Counterclaim in action to recover freight, 264. 
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POLICE POWER— 

Passengers, safe carriage of, properly exercised in promoting, 9. 

PREPAY STATION— 

Failure to deliver at, 93. 

PRESUMPTIONS— 

That connecting line received shipment in same condition as 

predecessor, 6. 
Negligence of carrier presumed from loss or injury, 34. 
That consignee is owner of shipment, 98. 

That loss is through negligence of initial carrier or its agents, 121. 
That terminal carrier received goods in same condition as when 

delivered toTnitial carrier, when arises, 128. 
That connecting carrier receives shipment in gckkl condition, 128. 
Negligence, delay raises presumption of, 129. 
That terminal carrier was the one negligent, 129. 
That loss occurred on line of terminal carrier — ^when reflected 

back to next preceding carrier, 130. 
That terminal carrier is in fault, 186. 
That shipper knows the lawful rates, 217. 
That shipper desires to ship property unreleased, 217, 235. 
Of negligence, receipt of goods in damaged condition raises, 266. 
Are substitutes for evidence, 272. 

That cattle delivered in different car were unloaded en route, 278. 
That dead cattle were injured by attacks of enraged cow, 290. 

PRIMA FACIE CASE— 

Slight evidence of negligence will support finding that delay was 

unreas.onable, 41. 
Unusual delay, unexplained, is prima facie evidence of negligence, 

43. 

Delay, evidence sufficient in case of, 53. 

Rough handling, from delivery in injured condition, 66. 

Baggage, in case of loss of, 114. 

Against initial carrier, what constitutes, 127. 
In suit for loss of or damage to goods, 266. 

PRIVATE CARRIER— 

Lien for charges, has no, 10. 

PRIVATE SIDINGS— 

Indirectly contribute to general efficiency of transportation ser- 
vice, 90. 
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PROVINCE OP JURY— 

Opinion on weight, effect, or sufficiency of evidence is, 296. 

PROXIMATE CAUSE)— 

Flood, Act of God, 56. 

Negligence is not, where loss through Act of God could not be 

foreseen, 5B. 
Flood, unanticipated and irresistible, may be, of loss, 58. 
Delay whereby goods come in path of flood, is not, 58. 

Ebcpected cause of liability must be sole cause of loss, to relieve 

carrier, 58. 
Of loss by fire, where car placed next to one filled with wet lime, 

142. 

PUBLIC DOCUMENTS— 

Government reports of shrinkage tests, admissibility of, 280. 

PUBLIC ENEMY— 

Classes of persons excluded from definition, 35. 

PUBLIC ENEMY, ACTS OF— 

Classes embraced within term, 33. 

PUBLIC SIDINGJ— 

Car on, presumptively in custody of carrier, 21. 

PUNITIVE DAMAGES— 

Recoverable where carrier refuses delivery until claim against 

owner is paid, 80. 
Where agent without inquiry holds baggage for payment of excess 

charges, 117. 
Only permitted in extreme cases, 258. 
For indignity to corpse shipped as baggage, 258. 
Proper in case of reckless disregard of shippers* rights, 259. 

QUARANTINE REGULATIONS— 
Dipping cattle for ticks, 272. 

QUESTIONS FOR JURY— 

What is reasonable time for transportation is, 44. 
Whether shipment was made with reasonable promptness is, 47. 
Whether freight is transported with reasonable promptness is, 56. 
Whether loss is due to inevitable necessity is, 57. 
Whether flood, or failure to deliver, was proximate cause of dam- 
age, 57. 
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QUESTIONS FOR JURY, Continued— 

Whether loss by fire was caused by negligent placing of car, 142. 
Whether notice of loss was given as required by contract, 165. 
Waiver of notice of loss, 176. 
Reasonable dispatch, 179. 

Whether released rates not filed with Commission are reason- 
able, 213. 

What is reasonable time for delivery of baggage, 250. 

What is reasonable time to make a run, 276. 

What is reasonable time to make between given points, 276. 

Whether there was delivery and acceptance by carrier, 286. 

Whether refusal of agent to deliver was ratified by general of- 
ficer of company, 286. ' 

Whether receiving pens were reasonably secure, 288. 

Whether claimant was guilty of contributory negligence, 288. 

Whether horses were in proper condition for transportation, 288. 

Negligence of carrier is, 288. 

Exists wherever there is direct conflict in the evidence as to a 
question of fact, 288. 

Whether claimant's agent had exclusive control over carrier's 
employes, 289. 

Whether an alleged trade custom exists, 288. 

Whether failure to properly bed car was negligence, 288. 

Whether caretaker was guilty of contributory negligence, 288. 

Whether injuries to cattle were caused by militant cow, 291. 

Whether damage to fruit was due to delay, 291. 

When a fact is sought to be established by indirect evidence, 290. 

Whether carrier is guilty of rough handling in transportation, 291. 

Whether delay was caused by a strike, 292. 

The value of expert testimony, 292. 

Whether damage to vegetables by heat was due to negligence of 

carrier, 291. 
Whether initial carrier delivered to connecting carrier the amount 
of com received by it, 292. 

On conflict in evidence as to where goods were to be delivered, 292. 

Where the evidence is uncontroverted, no issue for jury, 298. 

RATES BASED ON VALUE— 

Phrase "character of the goods" construed, 240. 

Commission must determine propriety of, 241. 

Carriers not prohibited from making, 242. 

Penalty for accepting false representation as to value, 243. 
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RECEIVERS— 

Appointment of, where not necessary to prove, 257. 

RBCONSIGNMBNT BY CARRIER— 

Renders carrier liable to second consignee for failure to deliver, 
70. 

REFRIGERATION— 

Duty of carriers to furnish cars properly Iced, 65. 
Shipper must release car promptly, 65. 
Deviation from routing, carrier liable for losses, 65. 
Failure to furnish Iced car, duty of shipper, 65. 
Re-lclng, carrier must follow provisions as to, 66. 

REJECTION OF SHIPMENT— 

If consignee reject, carrier to store, 77. 

RELEASED RATES— 

Effect of conversion by carrier on, 79. 
Abolished by. Cummins Amendment, 208. 
Assented to by mutual mistake, 212. 
Lawful where truly and fairly entered Into, 216. 
Percentage of claims, involving question of, 224. 
Compelled by carrier, remedy of shipper, 232. 
Assent of shipper to, necessity of, 235. 

REPAIR OF DAMAGED GOODS— 
Damages In case of, 189. 

REPLEVIN— 

Sale of shipment on, duty of carrier to give notice, 107. 

ROBBERY- 

Duty of carrier to protect passenger from, 117. 

ROUGH HANDLING— 

Evidence of delivery by carrier in injured condition raises pre 

sumption of, 66. 
Carrier of live stock must use ordinary care, 66. 
Live stock, treatment of, not held to constitute, 67. 
Calving, evidence of held admissible, 67. 

ROUTINGS— 

Act does not require designation by shipper, 30. 
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ROUTING AND MISROUTING^— 

Refrigerated shipments, carrier diverts at its peril, 65. 
Deviation from routing defeats exceptions in contract, 66. 

RULES OF COMMISSION— 

State legislation, when overridden by, 7. 

SALE OF GOODS BY CARRIER— 

Circumstances in which carrier may sell, 106. 
Strict compliance with statute required, 106. 
Bidding by relative of employee, improper, 107. 
Bulk sales and sales by packages, 107. 

Burden to show sale was regularly conducted, 107. 
Notice of time and place of sale must be given, 107. 

SALE OF FREIGHT— 

Where goods are of a perishable nature, 77. 

Sale by carrier to satisfy lien for charges, 77. 

By warehouseman, for less than amount of charges. 111. 

SANITATION— 

Dipping cattle in arsenic dip, 69. 

SCHEDULES— 

Fast trains, publication of, does not constitute contract, 180. 

SHIPPERS LOAD AND COUNT— 

Does not relieve carrier of liability, 16. 

Notation of, not conclusive on shortage, 18. 

As applied to shipments of perishable produce, 18. 

SNOWSTORM. LOSS BY— 

Carrier liable where negligence contributed to loss, 58. 

SPECIAL damages- 
Loss of profits, as, 243. 

In absence of notice that such damage might accrue, 243. 
Notice during period of transportation, insufficient, 244. 
From delay in delivery at destination, 244. 
Notice, time of giving, 245. 
Deterioration of goods, through delay in shipping packing m • 

terial for, 245. 
Loss of profits must be specially pleaded, 246. 
From failure to furnish cars, 246. 
Must have been within contemplation of parties, 246. 
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SPECIAL TRAIN— 

Action for failure to run, 254. 

SPOTTING CARS— 

Interstate Commerce Act nullified contracts relative to, 87. 
General Electric spotting case, 87. 
Contract to pay cost of, is not rebating, 89. 

STATE COURTS— 

Power of, to construe Interstate Commerce Act, 5. 

STATE LEGISLATION— 

Rules of Commission override, 7. 

Restricted only where Congress has exercised power of regula- 
tion, 8. 

Which only indirectly affects interstate commerce, valid, 8. 

Valid, where in aid of interstate commerce, 9. 

Statute requiring carriers to furnish cars within reasonable time 
after demand, valid, 24. 

Stoppage of through trains at county seats, may require, 25. 

Carmack Amendment does not impair separate liability of term- 
inal carrier under, 122. 

STATE RAILROAD COMMISSION— 
Rules of, regarding holidays, 61. 

STATION AGENT— 

Has authority to contract to furnish car on certain day, 27. 
Authority to arrange details of furnishing cars and loading, 288. 

STATUTE OF LIMITATIONS— 

When not necessary to plead specially, 260. 

STOPPAGE OF TRAINS— 

At county seats, state law may require, 25. 

STORAGE— 

Carrier may offset claim for against consignee's claim for 
damages, 78. 

STRIKE— 

Whether an act of Godv 8S» 142. 

SUNDAYS— 

Damage from delay during, 51. 



INDEX 363 

(References Are to Pages) 
(See Notes as Well as Text) 

TANK CARS— - 

Commission cannot require carrier to furnish, 25. 

TARIFFS— ^ 

Shipper entitled to presume that published tariff is lawful, 84. 
Posting at station, not essential to constitute notice, 216. 

TBLBGRAMS— 

Interstate, when state laws govern, 8. 

THSTIMONY OF WITNESSES— 

Of checking clerk must be based on personal observation, 129. 

TIME SCHEDULE— 

Reasonableness ot method of proving, 51, 52. 
On live stock and perishable produce, 55. 
(Carrier not insurer of, 55. 
Market, reliance on reaching, effect on, 55. 

TRACING GOODS, EXPENSES OF— 
Tracing lost trunk, 190. 

TRANSFER COMPANIES— 

Common carrier, status as, determined by charter, 10. 

TWENTY - EIGHT HOUR LAW— 
See appendix. 

Not a grant of privilege to the carrier, 287. 
J3«rrbr to submit meaning of proviso in, to jury, 30f. 

UNIFORM BILL OF LADINGS— 

Provisions of Section 1 of, quoted, 14. 
Section 3 construed, 53. 
Efforts to secure adoption of, 198. 
Eilection not to accept terms of, 199. 

UNIFORM LIVE STOCK CONTRACT— 
Terms of, 200. 

value- 
As an element in "character of goods," 240. 

VENTILATION OF CAR— 

Difficulties connected with suits, involving, 60. 
Not negligence for shipper to direct closing of ventilators, 61. 
Shipper by order of his agent to leave vents open, 62. 
Admissibility of evidence relative to effect of want of, 285. 
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VERDICT— 

For $900 for injuries to mules, held not excessive, 293. 

Should not be set aside lightly, 293. 

Finding that agreement for reshipment was not binding; held 

error, 293. 
Improper use of word "bailee" in, held not to invalidate, 296. 
Not induced by prejudice, partiality, or corruption, 297. 
That claimant recover a specified amount "less freight cliarge6"» 

is defective, 297. 
Must be supported by evidence, 298. 
Based on opinion only as to reasonable time for transportation, 

improper, 298. 
Cattle frozen on side track, 299. 

VESSEL— 

Collision, losses caused by, when not liable for, 143. 

WAIVER— 

General principles governing doctrine of, 167. 

Carrier may waive stipulations intended for its protection, 17S. ' 

WAREHOUSIN(;— 

For loss by fire, governed by federal law, 108. 
Where express package is placed in station, 108. 
No burden on carrier to show absence of negligence, 110. 
Special agreement as to, parties can not substitute, 110. 
Hepburn Act enlarges term 'transportation," 110. 
Agreed valuation, liability detentiined by, 110. 
Warehouse is not party to contract of transportation. 111. 
Authority to store, express or implied. 111. 
Charges for, lien against shipments, 111. 
Sale of goods for less than charges, 111. 
Duty of carrier to store goods, 112. 

Charges for, right to collect, dependent on notice to consignor, 112. 
Carrier liable for warehoused goods, only where negligent, 114. 
Limitation of liability applies in case of loss, 122. 
Carrier not liable for greater value than that stipulated in bill 
of lading, 236. 

WAREHOUSEMAN. LIABILITY AS— ] 

Where carrier's liability as warehouseman begins, 107. 
Beginning of, by special agreement, 109. 
Insurer of goods, carrier as warehouseman is not, 108. 
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WASHOUT. LOSS FROM— 

No defense, where car would have passed point but for negligent 
delay, 68. 

WATER CARRIER— 

ESxempted from liability by Harter Act, 143. 

WEATHER CONDITIONS— 

Carrier not liable for injuries caused by, 142. 

WORDS AND PHRASES— 

'Character of the goods," 178, 240. 
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Judgment of state Supreme Court conclusiye, when, 804. 
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